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GITA MITTAL, J.

AnThere can be peace only 1 f ¢t
- Mahatma Gandhi

1.  The instant writ petitions challenge the constitutionality and
validity of the Court Fees (Delhi Amendmem)c t 2012 ndDel
Act 11 of 20120 whereby the Legi sl
Capital Territory of Delhi has amended the Court Fees Act, 1870 in

force in the National Capital Territory of Delhi.

2.  As per the scheme of the Court Fees Act, 1870, Section 6
prescribes documents specified as chargeable with court fee in
Schedules | and Il to the Act and prohibits their filing, exhibition or
recording in a court of justice unless fees of the indicated amount
have been paid. The schedules have been dividedtitedule |
dealing with ad valorem court fees and Schedule Il dealing with

fixed court fees.

3. By the Court Fees (Delhi Amendment) Act 2012, Section 26
of the Court Fees Act was-reimbered as sufection (1) thereof

and subsection (2) was inserted adlows:-

(2) For the purposes of sigection (1), and section

25, Astampo means any mark, sea
any agency or person duly authorized by the

appropriate government, and includes an adhesive or

impressed stamp, for the purposes of court fee

chargeable under this Act.

Explanatior-il mpr essed stampod include:
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by a franking machine or any other machine, or a

unique number generated bys@amping or similar

software, as the Appropriate Government may, by
notification in the officialG z et t e, speci fy. o

4. The Court Fees (Delhi Amendment) Act, 2012 also
substituted Schedule | and Schedule Il of the Court Fees Act, 1870
by new schedules specifying ad valorem and fixed fees, as

applicable to the National Capital Territory of Delhi.

5. The impuged amendment seeks to introduce ad valorem

payment of documents which are included in Schedule II.

6. As these writ petitions raise similar questions of fact and
law and seek the same relief, they have been taken up together for

the purposes of hearing aadjudication.

7. On one side of the watershed is the view that the
amendments to the Court Fees Act 1870, which is a Central
legislation, by the Legislative Assembly of the National Capital
Territory o f Del hi (hereinafter
Assenb | y of Del hi 6) , I's unconstitut.
on account of lack of legislative competence, whilst on the other

side exists the view that the Legislative Assembly of Delhi has the
competence to amend the Central Act as the power to leg@ha

the subject of fees taken in all courts except the Supreme Court

vests exclusively in the State Legislature, vide Entry 3 of List Il.

8. W.P. (C) No.4770/201%has been filed by the Delhi High
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Court Bar Association through Shri Mohit Mathur, its Honorary
Secretary (who is also petitioner no.2 before us). The Delhi High
Court Bar Association, a representative body of advocates, seeks to

safeguard the constitutional rights of citizens.

9.  This writ petition has been argued before us by Mr. A.S.
Chandhiok, Seior Advocate and President of the High Court Bar

Association.

10. The following three impleadment applications have been
filed in WP(C) No. 4770/2012

l. CM No0.16545/2012 by the Dwarka Court Bar
Association.

[l CM No0.16845/2012 by the New Delhi Bar
Associaton.

.  CM No0.16882/2012 by the Rohini Court Bar
Association.

11. Given the urgency of the matter and for the reason of
expediency these applications were heard and kept for disposal
with the main writ petition and Mr. Amit Khemka, Advocate
appearing for tb Dwarka, New Delhi and Rohini Court Bar

Associations has been heard on merits.

12. W.P. (C) No.7250/201has been filed by Mr. Rajiv Khosla,

former President of the Delhi Bar Association. We have heard Mr.

M.N. Krishnamani, Senior Advocate and Presidentef$Supreme

Court Bar Associatioras well as Mr. Rajiv Khoslan support of
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this petition.

13. Mr. Krishnamani has submitted that the enhancement of

court fees has been effected without taking into consideration
relevant material and that the amendment coralyiagnores the
18"Report of the Law Commi ssion of
the Court Fee Structureo as wel/l
contended that by the impugned amendment, in certain instances,

the enhancement results in a person havingayorpore than 24%

of the value of the subject matter of the lis as court fee, restricting

access to justice for those who are financially unable to afford the
amended court fees. This goes against the basic structure and spirit

of the Constitution.

14. W.P.(C)No0.456/2013has been filed and argued by Ms.

Neelam Rathore, Advocate. This writ petitioner had initiated

proceedings under Section 34 of the Arbitration and Conciliation
Act, 1996 challenging an arbitral award. By an order datéd 18
December 2012, thedened Single Judge of this court directed this
petitioner to affix proper court fees in terms of the Court Fees
(Delhi Amendment) Act, 2012 based on the value of the properties
which form the subject matter of the award under challenge. In
this background this writ petition seeks to challenge the
constitutionality of the amendment of the levy under Clauses
8(a)and 8(b) of Schedule II of the Court Fees Act on the ground
that the same was arbitrary, unreasonable, illegal, ultra vires and

unconstitutional.
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15. The term O6r es pon dGevarhnwrdof thee f er s

National Capital Territory of Delhi and its agencies. Wherever
reference is made to théeutenantGovernorof the NCT of Delhi,

it hasbeen mentioned so specifically

Judicial History

16. The first writ petition beingW.P. (C) No0.4770/2012vas
filed along withCM N0.9869/2012which came to be listed before
this court on the '© of August 2012. The court noted that the
challenge to the notification dated 23uly, 2012 by which the
Court Fees (Delhi Amemdent) Act, 2012 had been notified, was
laid on the ground that the Legislative Assembly of Delhi lacked

legislative competence placing reliance on judicial precedents
including a Full Bench decision of this court. The petitioner had
also placed before theourt a copy of the letter dated 8ugust,
2012 addressed by Dr. Ashok Kumar Walia, Minister to Shri Rajiv
Jai, the Chairman of the Coordination Council of All Bar
Associations of Delhi assuring that the Government would look
into the matter and also wil hold discussions with all Bar

Associations and all concerned to resolve the issue at the earliest.

17. In view of the above, the Court observed that the
government may take such steps for resolving the issues at the
earliest and preferably within two wee&fter holding discussions
with the State Coordination Council. The Court observed that the

enhanced court fee which was under challenge would have to be
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paid by the members of the public. Refund to them, in the event of
the petition succeeding, would bmpractical and that, on the
contrary, the enhanced court fee if upheld, could always be
recovered. Therefore or"®f August 2012, an interim order of
stay of the operation of the aforesaid notification was granted. This

order was continued in proceedsidereatfter.

18. The respondents filed a counter affidavit in W.P. (C)
N0.4770/2012 dated"6September, 2012 to which the petitioner
filed a rejoinder. The respondents also filed written submissions
on 2T September, 2012. The learned Standing Counsel o
GNCTD commenced with the arguments in the case dh 27
September, 2012. Thereafter a request for filing additional
documents was made on behalf of the GNCT of Delhi which was
granted by the Court on 9INovember, 2012. Despite repeated
opportunity, ndiing was brought on record til"4January, 2013
when an additional affidavit of three pages with some documents
was filed. The respondents still did not place before the Court any
material considered by it before proposing the amendment placed
before tle Delhi Legislative Assembly or the President for
consideration of the proposal for amendment or approval. No
material has been placed to support the action of the respondents
before this Court even till the time the case was reserved after

hearing.

19. At astage when Mr. Chandhiok, learned Senior Counsel for

the petitioners was making submissions in rejoinder, Mr J.M.
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Kalia, learned counsel appearing for the respondents made an oral
request for placing further documents on record which were taken
on record a 28" February, 2013 and the parties were heard on

these documents as well.

20. The Government of NCT of Delhi assailed the interim orders
dated 8 August, 2012 (which were continued on™28ugust,
2012, 13 and 14' September, 2012) by way of
SLP(Civil)N0s.2895828962/201 Xiled before the Supreme Court
of India on or about 28 September, 2012 which came to be listed

on 26" September, 201%hen the following order was passed by

the Supreme Court:

hTaken on board.

Issue notice on the speciaave petitions as also on
the petitionerso6 prayer for I Nt
on 30.11.2012. Dasti, in addition, is permitted.

In the meanwhile, operation of orders dated
09.08.2012, 28.08.2012, 13.09.2012 and 14.09.2012
passed by the Division Benchtbe Delhi High Court

in Civil Writ Petition No.4770 of 2012 shall remain
stayed.

|t shall be t he petitionerso
respondents before the next date of hearing failing

which the interim order passed today shall stand
automatically vacated. o

21. On 16" October 2012 this order was modified by the

Supreme Court to the following extent:
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Al . A. N® ef.201P in SLP (C) No0s.28958
28962 of 2012

These applications have been filed by Delhi Bar
Association for its impleadment as party to the
specialleave petitions.

Having heard learned Senior Counsel for the
applicant, we are satisfied that ends of justice will be
served by granting leave to the applicant to act as an
intervenor in the proceedings of the special leave
petitions. Ordered accordingl

[.LA.N0s.1620 of 2012 in SLP(C)N0s.289533962
of 2012

Arguments heard.

Learned Senior Counsel appearing for the applicant
I intervenor has made certain suggestions. Learned
Solicitor General says that he will consult the
concerned authorities and ake a statement on the
next date of hearing.

For further hearing, the case be listed on 30.10.2012.

While adjourning the case, we make it clear that the
High Court shall be free to proceed with the final
hearing of the writ petition.

The interim order pssed on 26.09.2012 is modified
in the following terms:

) No Court fee shall be payable on the written
statement (simplicitor).

i) No Court fee shall be payable on the complaint
filed under Section 138 of the Negotiable Instruments
Act, 1881 and the gghication filed for review of the
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judgment/order passed by the Courts.

All the interlocutory applications stand disposed of
accordingly. o

22. The SLP was disposed of by the Court by the following
order passed a80" October, 2012

ARThese pet ected against inenmeorders r
passed by the Division Bench of the Delhi High Court
whereby the amendments made in Court Fees Act,
1870 by Court Fees (Delhi Amendment) Act, 2012
were stayed.

We have heard learned counsel for the parties and
perused the rewrd.

In our view, ends of justice will be served by
requesting the High Court to dispose of the main writ
petition as early as possible with the direction that
interim order passed by this Court on 26.09.2012, as
modified on 16.10.2012, shall remain operattill
the disposal of the writ petition by the High Court.

Ordered accordingly.

The special leave petitions are disposed of in the
manner indicated above. 0

23. Mr. Chandhiok, learned Senior Counsel for the petitioner has
submitted that before the Sepne Court, the present respondents
had given a declaration in terms of Rule 6 of the Supreme Court
Rules, to the effect that AnnexureslRo R4 produced along with

the SLP are true copies of the pleadings/documents which formed

part of the records of thease in the Court below against whose
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order the leave to appeal was sought for in the petition. Counsel
for the Government of NCT for Delhi had further certified that no
additional facts or documents have been taken and relied upon by
the petitioner inhe SLP. It is pointed out that with the SLP, the
present respondents enclosed as Annexw® & bunch of
documents which were not filed by them before this Court. It is
submitted that the same have not been placed on the record of this

case even till date

24. Before us, along with the counter affidavit, the respondents
have only enclosed as Annexure B, a comparative analysis of
expenditure on administration of justice in some States as a
comparison of the sale of court fees. The aforenoticed enclosures
with the Special Leave Petition were not filed in the writ petition

before us.

25. It is important to note that the respondents have also not
disclosed anywhere on record before this court details of the
amount that they receive towards the expenditure on theigugdic
from the Central Government, or the budgetary provisions made by
the Government of NCT of Delhi for the judiciary. The
respondents also have neither placed dates, details or documents, if
any furnished for the consideration of the subject by theidems

of India; nor placed any orders passed thereon or material relied

upon to support the decision to enhance the court fees.

26. Before the Supreme Court, the respondents had placed some
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communications, which included a copy of a recommendation
dated 12 August, 2010 for the formation of a S@wmmittee, its
recommendations, and the draft proposal for the amendment for the
Legislative Assembly of Delhi. It is urged by Mr. Chandhiok,
learned Senior Counsel that the respondents therefore, gave a false
dechration and a false certificate with the Special Leave Petition
that the documents filed before the Supreme Court had been placed

on record before this court.

Contentions of the Petitioners

27. Mr. Chandhiok learned Senior Counsel submits that as per
Article 1 and Schedule | of the Constitution of India, Delhi was and
continues to be a Union Territory; that Delhi is not a State within
the meaning of expression under Article 1(3)(a) of the Constitution
of India. The legislative action of the respondents isilasismter

alia on the ground of lack of legislative competence of the
Legislative Assembly of Delhi. It is submitted that by the
Constitution  (Sixtyninth) Amendment Act, 1991 w.e.f.
01.02.1992, Article 239AA was introduced into the Constitution
which mae special provisions with respect to the National Capital
Territory of Delhi. By virtue of Article 239AA(2)(a) and Article
239AA(3)(a), the Legislative Assembly of Delhi was constituted
with the powers to make laws with regard to any of the matters in
the State List or in the Concurrent List in so far as such matter was
applicable to the Union Territory of Delhi except matters with
regard to Entries 1, 2 and 18 of the State List and Entries 64, 65
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and 66 of that List in so far as they relate to Entriesahd?18.

28. Learned Senior Counsel has argued that the expression
OUnion Territoryd in Article 239,
therefore, the Parliament alone had the competence to legislate
with regard to any matter concerning Delhi, in terms of the
mandateof Article 246(4) which provided that the Parliament has
power to make laws with respect to any matter for any Union
Territory even if its falls under List Il of Schedule VII of the

Constitution.

29. It has been urged at length by the petitioners that despite
introduction of Article 239AA by the Constitution (Sixtyinth)
Amendment Act, 1991 which provides for the constitution of the
Legislative Assembly of Delhi, only limited power and authority
has been conferred on the Legislative Assembly of Delhi and the
Parliament remains supreme so far as competence to legislate is
concerned. It is also pressed that Delhi remains a Union Territory
despite the provision of a Legislative Assembly for the National
Capital Territory of Delhi. For this reason, the concdpubject

wise separation of powers into Union, State and Concurrent Lists
in Schedule VII of the Constitution of India is of no consequence
so far as Delhi is concerned.

30. Itis urged by Mr. Chandhiok, that as per Article 200 of the
Constitution of India, lie Governor is prohibited from granting

assent to any bill which in the opinion of the Governor would, if it
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became law, derogate from the powers of the High Court so as to
endanger the position which that High Court by the Constitution
designed to fill. It is submitted that if the Governor of a State is so
precluded, the Lt. Governor of Delhi would also not have the
power under the Constitution to assent to any such legislation made
by the Legislative Assembly of Delhi which would derogate from

the powerof the court.

31. It is urged that under Article 239AA, the Lt. Governor of
Delhi has been conferred no authority or jurisdiction to participate
in the legislative process at all and consequently the acts attributed
to the Lt. Governor are unconstitutiorzald in any case are without

the authority of law.

32. Learned Senior Counsel submits that the Delhi Legislative
Assembly had no legislative competence to pass the impugned
legislation and that in the given facts and circumstances, the
Presidential assent is ab avail. An alternate argument is made
that even if the respondents had the competence, the respondents
have failed to abide by the constitutional mandate which required
them to point out to the President the repugnancy of the proposed
amendment to th&€entral enactment; and to have specifically
sought consideration by the President and assent to the same.

33. On merits, the petitioner assails the Court Fees (Delhi
Amendment) Act, 2012 on the ground that the amended schedule

of court fees negates the concept fee as there is no correlation
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between the levy and the service which is administered by the State
and that the fee actually partakes the character of a tax, which falls
squarely within the jurisdiction and legislative competence of the
Union Government. The argument is that by virtue of
enhancement the court fee, the respondent is aiming to build
general revenue which is constitutionally and legally
impermissible.  The contention also is that the impugned
amendment impacts the jurisdiction of thdtéligh Court which

also is prohibited.

34. Mr. Krishnamani, learned Senior Counsel for the petitioners
has emphasised argued before this court that even if the Delhi
Legislative Assembly had the legislative competence, the
impugned amendment is against tresib constitutional value of
administration of justice in a welfare State. The levy affects the
untrammelled fundamental and human right of access to justice of
the citizens, and also forms an insurmountable barrier to accessing
justice. It violates theirights under Article 21 of the Constitution
and is therefore not sustainable. By the amendment, the Delhi
Government is abrogating from its primary duty of ensuring an
efficacious justice dispensation system which is within the reach of
all.

35. The writ pettioners also contend that the amendment has
been effected in gross violation of the constitutionally prescribed
procedure as well as in breach of the provisions of the Government
of NCT of Delhi Act, 1991 and the Transaction of Business of the
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Governmentf National Capital Territory of Delhi Rules, 1993.

36. The contention of the petitioners is that the impugned
amendment has completely ignored relevant material including the
prevalent local conditions, the authoritative reports of the Law
CommissionofIndd i ncl uding the 189th Rep
o f the Court Fee Structureo, as

precedents on the issue.

Respondent sodé stand

37. The respondents, on the other hand, have taken the stand that
in exercise of jurisdiction under Acte 239AA read with Entry 3

List Il, the Legislative Assembly of Delhi proposed the Court Fees
(Delhi Amendment) Bill 2012 which was placed for the
consideration of the President and received her assent. It is further
contended that having received tlesent of the President, it is the

amendment which has to prevail.

38. We may usefully set out the stand of the respondents in the
counter affidavit dated "6 September, 2012 and the additional
affidavit dated % January, 2013 filed in these proceedings.

39. Mr Harish Salve, learned Senior Counsel for the respondents
contends that the Presidential assent is not justiciable and the
challenge by the petitioners is misconceived and untenable. It is
contended that they have exercised their power to legislate under
Article 246(3) read with Entry 3, List Il and that the Government
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of NCT Delhi has the exclusive power to make laws on court fees;
that the respondents have exercised such jurisdiction and the
President of India has assented to the same. Therefore, theugh th
Court Fees Act, 1870 is a Central enactment, by virtue of the
Presidential assent, the Court Fees (Delhi Amendment) Act, 2012

would prevail in Delhi.

40. Our attention has also been drawn to the-seltled position

that there exists a presumption thastatute is constitutionally
valid, unless it is proven otherwise beyond reasonable doubt by the
party challenging the said statute on the grounds of
constitutionality; and the constitutionality of the Act can only be
challenged on the grounds of lack ofjiative competence or
violation of any of the fundamental rights guaranteed by the

Constitution of India.

Constitutional procedure and separation of powers

41. Before considering the rival contentions, we may briefly
notice the constitutionally prescribegrocedure for legislative
action and the separation of powers between the Union and States

and the position of Union Territories.
(@) Legislative procedure

42. Given the extensive submissions made before us with regard
to the legislative procedure required to loioiwed, the relevant

constitutional provisions with regard to conduct of the business of
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the Government and the legislative procedure mandated for the
Parliament and the State Legislative Assemblies/Councils are

required to be set out for convenience:

i 7. Conduct of businessof the Government of
India.d

(1) All executive action of the Government of India
shall be expressed to be taken in the name of the
President.

(2) Orders and other instruments made and executed
in the name of the President shall hghanticated in
such manner as may be specified in rikebe made

by the President, and the validity of an order or
instrument which is so authenticated shall not be
called in question on the ground that it is not an order
or instrument made or executey the President.

(3) The President shall make rules for the more
convenient transaction of the business of the
Government of India, and for the allocation among
Ministers of the said business.

43. The relevant constitutional provisions relating to the

introduction and passing of Bills by the Parliament are as follows:

A107. Psras twintreduation and passing of
Bills.d

(1) Subject to the provisions #iticles 109
and117with respect to Money Billsand other
financial Bills, a Bill may originateén either House of
Parliament.

(2) Subject to the provisions of Articles 108 and 109,
a Bill shall not bedeemedo have been passed by the
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Houses of Parliament unless it has been agreed to by
both Houses, either without amendment or with such
amendmentsrdy as are agreed to by both Houses.

(3) A BIill pendingin Parliament shall not lapse by
reason of the prorogation of the Houses.

(4) A Bill pending in the Council of States which has
not been passed by the House of the People shall not
lapse on a dissotion of the House of the People.

(5) A Bill which is pending in the House of the

People, or which having been passed by the House of

the People is pending in the Council of States, shall,

subject to the provisions défrticle 108, lapse on a

dissolutondé t he House of the Peopl e.

i 1 1Aksentto Bills.d

When aBill has been passed by the Houses of
Parliament, it shall be presented to the President, and
the President shall declare either that he assents to the
Bill, or that he withholds assent therefrom:

Provided that the President may, as soon as possible
after the presentatioto him of a Bill for assent,
return the Bill if it is not a Money Bill to the Houses
with a message requesting that they will reconsider
the Bill or any specified provisions thefeand, in
particular, will consider the desirability of introducing
any such amendments as he may recommend in his
message, and when a Bill is so returned, the Houses
shall reconsider the Bill accordingly, and if the Bill is
passed again by the Houses withr without
amendment and presented to the President for assent,
the President shall not withhol

44. So far as Bills relating to Legislative Assemblies or Councils

of States are concerned, the following Constitutional provisions are
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relevant:

i 2 OABsentto Bills.0 When aBill has been passed

by the Leqgislative Assembly of a State mr the case

of a State having a Legislative Council, has been
passed by both Houses of the Legislature of the State,
it shall be presented to the Governondathe
Governor _shall declare either that he assents to the
Bill or that he withholds assent therefrom or that he
reserves the Bill for the consideration of the
President:

Provided that the Governor may, as soon as possible
after the presentation to hiawf the Bill for assent,
return the BiIll if it is not a Money Biltogethemwith a
message requesting that the House or Houses will
reconsider the Bill or any specified provisions thereof
and, in particular, will consider the desirability of
introducing any such amendments as he may
recommend in his message and, when a Bill is so
returned, the House or Houses shall reconsider the
Bill accordingly, and if the Bill is passed again by the
House or Houses with or without amendment and
presented to the Governoorfassent, the Governor
shall not withhold assent therefrom:

Provided further that the Governor shall not assent to,
but shall reserve for the consideration of the
President, any Bill which in the opinion of the
Governor would, if it became law, so deabg from

the powers of the High Court as to endanger the
position which that Court is by this Constitution
designed to fill.

201. Billsreservedfor consideration.d When a Bill
Is reserved by a Governor for the consideration of the
President, the Presideshall declare either that he
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assents to the Bill or that h®ithholds assent
therefrom:

Provided that, where the Bill is not a Money Bill, the
President may direct tHéovernorto return the Bill to

the House or, as the case may be, the Houses of the
Legislature of the State together with such a message
as is mentioned in the first proviso to Article 200 and,
when a Bill is so returned, the House or Houses shall
reconsider it accordingly within a period of six
months from the date of receipt of suchssege and,

if it is again passed by the House or Houses with or
without amendment, it shall be presented again to the
President for his consideration

45. So far as Union Territories are concerned, Article 239 is
relevant and reads as follows:

239. Administration of Union Territories.d0 (1)
Save as otherwise provided by Parliament by law,
every Union Territory shall be administered by the
President acting, to such extent as he thinks fit,
through an administrator to be appointed by him with
such designation de may specify.

(2) Notwithstanding anything contained in Part VI,
the President may appoint the Governor of a State as
the administrator of an adjoining Union Territory, and
where a Governor is so appointed, he shall exercise
his functions as such adnstrator independently of
his Council of Ministers.

(b) Division of Powers under the Constitution of India

46. The distribution of the power to legislate is provided by
Article 245 of the Constitution which reads as follows:
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245. Extent of laws made by Parlament and by

the Legislatures of Statedl (1) Subject to the
provisions of this Constitution, Parliament may make
laws for the whole or any part of the territory of India,
and the Legislature of a State may make laws for the
whole or any part of the State.

(2) No law made by Parliament shall be deemed to be
invalid on the ground that it would have extra
territorial operation. o

47. The constitutional scheme also envisages distribution of the
subjectmatter of laws which the Parliament may make and those
which may be made by the legislatures of States. This distribution
Is provided in Article 246 which reads as follows:

n246 . -Batterjofelaave made by Parliament
and by the Legislatures of State$. (1)
Notwithstanding anything in clauses (2) and (3),
Parlianent has exclusive power to make laws with
respect to any of the matters enumerated in List | in
the Seventh Schedule (in this Constitution referred to
as the AUnion Listo).

(2) Notwithstanding anything in clause (3),
Parliament, and, subject to claus¢, the Legislature

of any State also, have power to make laws with
respect to any of the matters enumerated in List Il in
the Seventh Schedule (in this Constitution referred to
as the AConcurrent Listo).

(3) Subject to clauses (1) and (2), the Legistatof

any State has exclusive power to make laws for such

State or any part thereof with respect to any of the

matters enumerated in List Il in the Seventh Schedule

(in this Constitution referred
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(4) Parliament has power to makelaws with
respect to any matter for any part of the territory
of India not included in a State notwithstanding
that such matter is a matter enumerated in the
State List. o

48. Several provisions of the Constitution govern the division of

powers with respect toourt fees. This is because specific entries in

the Seventh Schedule of the Consti
Listd of matters with respect to \
power to | egislate); List 11 (t he
to which the State legislatures have the exclusive power to

| egi sl ate) ; and Li st |1 (the o0C
Schedule to the Constitution, relate to the subject of court fees. The

relevant constitutional entries in this regard read as fatlow
ALIist | (Union List)

Entry 77 i AConstituti on, organi
jurisdiction and powers of the Supreme Court

(including contempt of such court), and the

fees taken therein..

Entry 967 A Fees I n respect of an
matters in this list, bumnot including fees
taken in any Court.

List Il (State List)
Entry 31 nOf fi cers and servants ¢
Court; procedure in rent and revenue Courts;

fees taken in all Courts except the Supreme
Court.
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Entry 667 AfFees I n respect of an
matters on this Lis but not including fees
taken in any Court.
List 1l (Concurrent List)
Entry 11A 7 AAdministration of justice;
constitution and organization of all Courts,
except the Supreme Court and the High Courts.
Entry 477 AfFees I n respect of an
mattes in this List, but not including fees
taken in any Court. 0
(c) The Supreme Court
49. By virtue of Entry 77 in List | (Union List) and Article
246(1), Parliament thus has exclusive authority over Supreme
Court fees, and can enact any law relating to cous pagable in
the Supreme Court. In exercise of its raleking power conferred
by Article 145, the Supreme Court may frame rules relating to
court fees payable in the Supreme Court. These rules however, are
subject to any law made by the Parliament.
(d) High Court and Other Subordinate Courts not in Union
Territories
50. By virtue of Entry 3 of List Il (State List) and Article 246(3),
the State legislatures have exclusive power over the High Court
and other subordinate court fees in any State. It is worthgntiat
the words fnAadministration of j ust
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(Concurrent List) do not grant legislative competence to Parliament
with respect to High Court or subordinate courts in the Siateis
I s because Entry 47 eesftakehinaany | | |

courto do not fall within the enun
(e) Courts in the Union Territories

51. As per the constitutional scheme, it is evident that by virtue

of Entry 3 of List Il (State List) and Article 246(4) which grants
Parliament he power to | egislate on a
Listdé i n any part of the territor)y
Union Territories, Parliament has exclusive authority over court

fees payable in the courts situated in any Union Territory.

Prescription of Court Feesi leqislative history

52. Given the nature of the challenge under examination, it is
also necessary to delve into the history of the levy of court fees on
litigating parties. This has been traced by the Supreme Court in the
judgmentreported a(1996) 1 SCC 345 Secretary to the Govt. of

Madras v. P.R. Sriramulu and anotheas follows:

i 6 . Befére the advent of British rule in India the

administration of justice was considered to be the

basic function of the Stai@s guardian of thpeople

without the levy of any charge on the party
approaching the Court for redre
was only after the British rule that regulations

imposing court fees were brought into existence

the beginning the imposition of the fee was naahin

but in the course of time it was enhanced gradually
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under the impression that it would prevent the
institution of frivolous and groundless litigation and

as an effective deterrent to the abuse of process of the

court without causing any impediment in eth

i nstitution of just cl aims. 0

53. The early legislative measures in India on court fees were

the Madras Regulation Ill 01782 the Bengal Regulation Act

XXXVIII of 1795 and the Bombay Regulation VIII 01802
Subsequently all provincial regulations wereatdgamated into a

single legislation, the Court Fees Act XXVI d86Q This Act was

also followed by subsequent legislation covering all of British

India, including Act XXVI of 1867 All court fees statutes were

eventually repealed by the Co u r t FL87&s (AAcctt, VI | 0
1870). The 1870 Act (hereinafter t

been amended from time to time since then, but has not been

repealed. The Central Act was extended to the Union Territory of
Delhi as amended by the Punjab Acts 4/1939

54. Though the Court Fees Act 1870 was applicable to the whole

of Br it i s IDevdlutiot iAet 192 h ¢ Adt XXXVI |1
1920) empowered the OProvinces/ St
Act, 1870 while making it applicable to the concerned
State/Province. ThBevolution Act, 1920 has since been repealed

by the RepealingAct, 1938 (Act 1 of 1938) (189th Report of the

Law Commission of India at pp. 42)

55. Because of Section 292 of the Government of India Act,
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1935, the Court Fees Act, 1870 continued to be in faftez 1935:

ANot withstanding t he repeal
Government of India Act, but subject to the other
provisions of this Act, all the laws in force in British
India immediately before the commencement of Part
[l of this Act, shall continue to beniforce in British
India_until altered or repealed or amendbd a
competent legislature r ot her competent
(s. 292, Government of India Act, 1935)

(Emphasis added)

by

aut

56. The proper meaning of the term

used in Section 298f the Government of India Act, 1935, can be

gleaned through Section 100 of the same Act:

N As p-seactiors(l) bf section 100 of the said Act
of 1935, the Federal Legislature had exclusive power
to make laws with respect to any of the matters
enumeratd in List | of the Seventh Schedule to that
Act and under suBection (3) thereof a provincial
legislature alone had power to make laws with respect
to any of the matters enumerated in List Il of the said
Seventh Schedule to that Act. The relevant entry
relating to court- fees was Entry | of List Il of the

Seventh Schedul e, whi ch incl ude
courts except i ' Repartcaepp.a | Court.
43-44)

Thus, t he above provisions demo

legislature became the comeet legislature in respect of matters
relating to the court fees payable in all courts except the Federal

Court. o

W.P.(C)N0.4770/2012 page28of 531



57. A decision of the Bombay High Coui¥l/s Brindalal v. M/s
Gokal and Haflman Ltd, AIR 1960 Bom 96)supports this view.

ARTher ef or ature dorhpetenLte lggiskaik
connection with court fees was a Provincial
Legislature and not the Federal or Central Legislature
because of the provisions of sséction (3) of section

100. ACourt feeso was very
exclusive legislative @wers of a Provincial
Legislature after the coming into operation of the
Government of India Act, 1935 and the Federal
Legislature did not have any such power. It is quite

clear that it was a Provincial Legislature alone which

could alter, repeal or amenide Court Fees Act, after

the coming into operation of the Government of India

Act , 1935¢é. Therefore, since
into operation of the Government of India Act, 1935

the Court Fees Act must be deemed to have continued

to be in operation ithe various Provinces of India as

a Provincial Act passed by the appropriate Provincial
Legislature and not as a Central Act because the
Provincial Legislatures alone had the power to
legislate in respect of codfite e s . 0

58. On 26" November, 1949the Constiient Assembly adopted
the Constitution of India which was applicable to India described

under Article 1 as a fdclhuse dof of
Article 1, the Territory of India comprised the territories of the
States; Union Territories specified the First Schedule and such

other territories as may be acquired.

59. The Court Fees Act, 1870 also continued to remain in force

after the enactment of the Constitution of India on Januaty 26
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1950, by virtue of Article 372 of the Constitution which paes
thus:
A372. Continuance in force of existing laws and their
adaptation.

(1) Notwithstanding the repeal by this Constitution of
the enactments referred to in Article 395 but subject
to the other provisions of this Constitution, all the
laws in force in the territory of India immediately
before the commencement of this Constitution shall
continue in force therein until altered or repealed or
amended by a competent legislature or other
competent authority.

A pre-Constitutional law shall coimue to be in force
until altered, repealed, or amended by a competent
Legislature, subject to the other provisions of the
Constitutiono

60. Inasmuch as the Court Fees Act was implemented before the
independence of India, so far as its applicability aftee th
independence is concerned, reference also requires to be made to
the Adaptation of Laws Order, 195Q The Adaptation of Laws
Order, 1950 consists of orders issued under the Constitution of
India and published with the Ministry of Law and Justice
(Legislatve Department). The relevant portion is provided in

Section 3 of the Order which is reproduced as follews:

AAdaptation of existing Centr

3. As from the appointed day, the existing
Central laws mentioned in the Schedules to this
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Order shall, unk repealed or amended by a

competent Legislature or other competent

authority, have effect subject to the adaptation

and modifications directed by those Schedules

or 1 f 1t iIis so directed shall

The First Schedule to the Adaptation of La@sder 1950
mentions the Court Fees Act 1870 (VII of 1870) which therefore

continued to have effect after 1950.

The Court Fees Act, 1870 and its applicability to Delhi

61. So far as application of court fees to Delhi are concerned,
after the coming into forcef the Constitution in 1950, the State
Legislatures were given exclusive power to make laws within their
territory with respect to fees for all courts but the Supreme Court
[Article 246(3) read with Entry 3 of List Il in the Seventh
Schedule]. There are btwcategories of States at present: firstly,
those that have adopted the central Court Fees Act of 1870 along
with local amendments; and secondly, those States that have
repealed the Central Act and enacted complete State laws on the

subject.

62. With respectto other territories, the Central Act has been
extended to new and merged States by the Merged States (Laws)
Act, 1949, and to the Union Territories of Manipur and Tripura
(now States). In addition, the Central Act has been extended to:
Dadra and Nagar Hali (Reg. 6 of 1963); Delhi (SRO 422 of 1951
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and GSR 842 of 1959); Goa (which is now a State); Daman & Diu
(Reg. 11 of 1963); and the Lakshadweep Islands (Reg. 8 of 1965
and Act 34 1973).

63. The Court Fees Act, 1870 extended its application to the
whole of Irdia except the territories which immediately before the
1 of November, 1956 were comprised in Part B States. Here it

may be mentioned th&elhi was aPart C State and theCourt

Fees Act, 1870 was therefore extended to Delhi

64. So far as amendment to thewt Fees Act, 1870 in Delhi is
concerned, our attention has been drawn to two amendments
effected prior to the impugned amendment. On2HA&October,

1956 the Delhi State Legislative Assemblynotified the Court

Fees Act, (Delhi Amendment) Act, 195Act 15 of 1956) to
amend the Court Fees Act, 1870 (7 of 1870). Section 1 (2) of the
Court Fees (Delhi Amendment) Act, 2012 stated that the Act was

to come into forceon the date it receives the assent of the

President.

65. This was before the States Reorganizabn Act, 1956

whereuporDelhi became a Union Territory. Thereafter a further

amendment was notified on tHé" of December, 196&s the
Court Fees (Delhi Amendment) Act, 1964No0.28 of 1967) by

the Parliament a san Act further to amend the Court Feed,Ac

1870, as in force in th&Jnion Territory of Delhio Thi s Act

extended to the whole of Union Territory of Delhi. The relevant
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extract of Part 2 and 4 reads as follows:

i 2 . In the Courfees Act, 1870,(1 of 1870) as in
force in the Union Territory ofDelhi (hereinafter
referred to as the principal Act), in sectiah 4

(a) in the marginal heading to the first paragraph, for
the words "in High Courts in their extraordinary
jurisdiction”, the words "in the High Court of Delhi in
its ordinary or extraordimy jurisdiction” shall be
substituted;

(b) in the first paragraph, for the words "any of the
said High Courts in any case coming before such
Court in the exercise of its extraordinary original civil
jurisdiction”, the words "the High Court of Delhi in
any case coming before that Court in the exercise of
its ordinary or extraordinary original civil
jurisdiction” shall be substituted;

XXX XXX XXX

4. (1) Notwithstanding anything contained in the
principal Act or in the principal Acas amended by
this Act, fees shall be levied in suits or other
proceedings instituted on or after the 31st day of
October, 1966, and pending immediately before the
7th October, 1967, in the High Court of Delhi by
virtue, and in the exercise, of its ordipaoriginal

civil jurisdiction as if the principal Act, as amended
by this Act, had been in force on the respective dates
on which such suits or proceedings were instituted.

(2) Any fees levied in respect of suits or other
proceedings instituted before thiggh Court of Delhi

by virtue, and in the exercise, of its ordinary original
civil jurisdiction, on or after the 31st day of October,
1966, and disposed of before the 7th October, 1967,
shall be deemed to have been levied in accordance
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with | aw. o0

66. The aboe manifests that so far as the Union Territory of
Delhi is concerned, the statutory amendment with regard to court

fee was effected by the Parliament.

Factual background leading to the impugned legislation

67. Itis also necessary to examine the facts andorsawhich
weighed with the Delhi Legislative Assembly to effect the
impugned statutory amendments. For this purpose the factual
matrix laid down in the counter affidavit filed on record deserved

to be referred to.

68. The respondents state that the amendrwetiie Court Fees
Act was enacted to fulfil the cherished and fundamental human and
societal aspiration of a more law abiding citizenry and an organized
state/ nati on. I t i s sdpeovikethe i n
fullest support for the bestinfrastructure etc., for the
administration of justice, GNCTD has consistently and
unflinchingly provided generous outlays to the justice system in the
NCT of Delhi. This commitment is reflective in the fact that
presently 2% of the entire State budgebeing spent on for this
purpose. It can safely be said that this amount ishigbest per

capita expenditure in the entire country, on the administration of

justice A chart (annexed herewith as Annext (Colly.)]
comparing theper capita expendit@ of some other States bears
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this oud . |t I s fumtameransaulymii tst eod tth

expended towards administration of justice has grown

exponentially in the last decade itself. It is noteworthy that in the
year2001and 2002, theexpenditureon this account was Rs.77.81
crores, whereas the court fees recovered was in the range of 11%
12%. The expenditure outlay for the current year i.e. 22023 is
about Rs.600 crores, i.e. an increase of nearly 800%. In merely 5
years of the past decad®s.1698.2 crores was spent on the
administration of justice, whereas the recovery of court fees was
approximately Rs.149 crores, i.e. approximately 11%. A chart
depicting the expenditure and recovery of court fees in the NCT of
Delhi, is annexed herewitrsaAnnexureB (Colly). It is settled law

that the State government can recover fees for services rendered.
The fee is payable only by a consumer of justice and is not levied
on all residents/domiciles in NCT of Delhilt is also a policy of
good governace that these expenses should be recovered to a
reasonable extent so as to facilitate the strengthening of the

i nfrastructure and system of just.

69. A very material fact, essential for discharging the burden on
the respondents for sumgping the constitutionality of the
impugned legislation is conspicuously missing from their affidavits
and documents annexed. The respondents have carefully withheld
from the court all information of amounts and grants received by it
from the Central Gasrnment for expenditure on the judiciary and

their own budgetary outlay. This information is material, if not
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central to evaluation of the issue as whether there is a lack of
resources to find the judiciary; the extent of the deficit; and most
importantly, that the court fee prescription does not lead to

profiteering which is constitutionally impermissible.

70. As per the counter affidavit, it is further stated that court fee

~

feis a source of recovery of expen
IS made to ensure ¢hprovision of an appropriate and sufficient
infrastructure and financial support for consistent and effective

admini stratd on of justiceé

71. The following reasons for the impugned amendment are also

discernible from the counter affidavit:

() A Theourt fees Schedulesapplicable in
respect of NCT of Delhwere last amended in 1958
by the Punjab Government. o0

(i)  AA perusal of the Schedules of the Court Fees

Act, 1870 makes it evident that tlees payable as on

date is negligiblei n todayodos a@&amntext.
certain cases, the value is so little that it loses all

relevance. For example, the court fee payable on

filing an application in a pet.

(i)  fAln many cases, theost of issuing stampand
administering the payments of coteesis a lot more
than the court fees actually collectedlg ai nst t hem. 0o

(iv) fThe States of Maharashtra, Gujarat,
Karnataka and Rajasthan have already rationalized
the rates of court fees. Furthermore, the Cost Price
Index has multiplied many hundredimes since
1958 (the year when the last amendment to the
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Court Fees Act in respect of the NCT of Delhi was
made). Therefore, it was only logical and
financially prudent and indeedmperative that the
court-fees structure be revised to make them
realistic.0

(v) The Cost Price Index has riserpnsiderably

since the time the Court Fees Act, 1870 was enacted.

Keeping in view the Cost Price Indexceurtfees

was proposed as given in a comparative chart in

respect of Delhi whereby it wagoposed to hik¢he

same byi0timess n most of the cases. 0

72. I n answer to the petitionerods o
amendment to the court fees, the Government of NCT of Delhi is
putting O6justice up for s aHeeo, t h
Government of NCT ddelhi has left no stone unturned to ensure

that the system of administration of justice in the NCT of Delhi is
improved, modernized and well equipped with respect to
personnel, infrastructure, amenities etc. It is a universal truth that

justice is the foce which binds a society or nation togethelf the
administration of justice is prompt and responsive to the
citizens/consumersf justice, it builds faith in the rule of law.

Thus, leading to a more law abiding citizenry and consequently an

organisedst at e/ nati on. 0O

73. Whil e denying t he petitioner @
respondent s ar e putting Ojustice
permissibility of the power to recover the court fees in the counter

affidavit, the respondents have also stated as follows:
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A é dax is a compulsory exaction of money by public

authority for public purposesnforceabldyy law and

IS not a payment for services rendered. A fee on the

other hand, is a charge for special service rendered

to the individual by some gover

Aéif the essenti al character o
special service is intented as quid pro quo to the

class of citizens when is intended to be benefited by

the service and a broad and general correlation

between the amount so collected and the exsens

incurred in providing the services is found to exist,

then such levy would partake the character of a

Af eeo, i rrespective of the fact
which the amount by levy of fee is collected

incidentally and indirectly benefit the generaliblic

al so. 0

A T h e-relatianship expected is one of a general
character and not as of arithme

We note that the above pleadings are really an extract from
judicial precedents, as will be observed from the following

discussion.

74. So far aghe methodology adopted and procedure followed
for effecting the amendment is concerned, in para 5 of the counter

affidavit, the respondents have set out the same as follows:

AS5éit iI's submitted that the r a
fees has been done withuad diligence. A sub

committeewas constituted for this purpose, which

went through the schedules of court fassappended

to the Court Fees Act, 1870 and alegamined the

rates of court fees charged in other States in
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comparison to the rates chargedthre NCT of Delhi
After a detailed study and a careful analysis, the- sub
committee recommended the revision of court fees for
the NCT of Delhi in the form of the draft Court Fees
(Delhi Amendment) Bill, to amend Section 26 of the
Court Fees Act, 1870The proposed increase in the
court fees was about ten timé#sat of the existing
rates, for which Schedule | and Schedule Il were to be
amended. The Committee under the chairmanship of
the Principal Secretary (Law, Justice and Legislative
Affairs), Governmet of NCT of Delhi accepted the
recommendations of the sebmmittee, subsequent to
which, the approval of the Council of Ministers was
obtained, and thereafter the bill was placed before
the Delhi Vidhan Sabha. Pursuant to the advice of
the Law and Juste Department, and taking into
consideration that the Court Fees Act, 1870 is a
Central Legislation, a request was made to the
Secretary (Home), Government of Indiar, obtaining
prior approval of the Central Government. The
Ministry of Home Affairs exained the matter in
consultation with the Ministry of Law and Justice and
thereafter the approval was granted. On receipt of
the approval, the bill was again placed before the
Cabinet of Ministers and thereafter the amended bill
was introduced before thdssembly, which was then
passed unanimously. The Bill became an Act only
after it received Presidential assent and the date of
amendment was notified as 01.08.2012, after the

approval of the Lt. Governor.

(emphasis by us)

75. In the counter affidavit theespondents disclose no dates or

details of the reference which was made to the Committee; or what
was referred to the Sub Committee; or of the dates on which the
several steps leading up to the notification of the amendment had
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been taken.

76. In the heang on 29 November, 2012, learned Senior

Counsel for the Government of NCT of Delhi had sought leave to

p | a a&dditiorial documents, including relevant extracts on record

i n support of tbaeb&bweenmbnsobdesortt
nature of the sue being raised by both the sides, this request was
deemed to be in the interest of justice and the documents were
directed to be placed on record within one week. The respondents

were also directed to keep available the original record for

consideratiorby the court.

77. Instead of placing the documents, the respondents have filed
before us a copy of the SLP which was filed before the Supreme

Court in the present proceedings.

78. So far as the process of deliberation to revise the court fees
is concerned, refence has been made by the respondents to a
meeting of the Committee of the High Court orf®22uly, 2010
wherein it was observed that the Court Fees Act is required to be
amended, apart from fulfilling other procedural and legal

formalities.

79. The next refegnce is to a meeting held by the Principal
Secretary (Law) on 2August, 2010 with officers of IT, Revenue
and Finance Department. In this meeting, it was decided to
constitute a SulCommittee to examine and recommend
amendments to the Court Fees Add7Q. The SulCommittee
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consisted of Mr. Manish Kumar GadrAssistant Legal Advisor
(Law Department); Mr. N.G. Goswamiegislative counsel of the
law department; Mr. J.M. Kalia Legal Advisor (Income Tax
Department); Mr. Arvind Jain Deputy SecretaryFinance); Mr.
Ravinder Kumar- SDM (Headquartersj Revenue Department;
and Ms. Savita RaeSpecial Secretary, Law/Justice & Legislative

Affairs as Chairperson.

80. The SubCommittee compared the rates of the court fee in
the States like Maharashtra, KarnataGujarat, Rajasthan vésvis

the rates in Delhi. It looked at nothing else. On the basis of its
analysis, the Sultommittee recommended the revision of court
fees to be made in Delhi and the amendments were in the form of a
draft Court Fees (Delhi Anmelment) Bill 2012 to amen8chedule

| and Il as well asection 26 in the Court Fees Act, 1870.

81. The Committee under the Chairmanship of the Principal
Secretary (Law, Justice and Legislative Affairs) accepted the
recommendations of the SwBGommittee. Next,approval of the
Council of Ministers was required before placing the Bill in the
Delhi Vidhan Sabha. A Cabinet Note was prepared to this effect.

82. So far as the extent of enhancement is concerned, the note
for the Council o f theMrcreasesptogosed di s c
in the court fee is about 10 times of the existing rates for which

Schedule | and Schedule Il are to be amended

83. Approval of the Council of Ministers was sought before
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placing the Bill in the Delhi Vidhan Sabha. The comments of the
Finane Department and Law Department were also enclosed. The
note of the Council of Ministers was approved by the Minister of

Revenue as well.

84. The nAStatement of Objects and
note for consideration of the Council of Ministers was pregdy

the Revenue department and stated as follows:

NASTATEMENT OF OBJECTS AND REASONS

There is no revision of court fee since 1958 while all

kinds of duties and fees have |
Computer Committee of the Delhi High Court has

asked the Garnment to start-eourt fee in the Delhi

High Court. Further, certain denominations viz. 40

paise, 25 paise, 50 paise etc are no more in use. Thus,

revision of court fee has become necessary.

Sdt

(D.M. SPOLIA)
Principal Secretary (Revenue)

Chief Controlling Revenue Authority, Delhio

85. In the Financial Memorandum, the following statement by
the Principal Secretary (Revenue) was mad&lINANCIAL
MEMORANDUM

At present, thanonthly revenue generatexh
account of court fee is about Rs.3.59Rs.4 crores.
The revision is likely to increase is about 10 times to
Rs.3540 crores.
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Sdf

(D.M. SPOLIA)
Principal Secretary (Revenue)
Chief Controlling Revenue Aut

86. Before finalizing, the draft note for the Council of Ministers
and the draft Court Feg®elhi Amendment) Bill, 2011 was sent
by the Revenue Department, inviting the comments of the Law

Department and advice on the following points:

A ( 1 Whether the approval of the Govt. of India is
required while revising the court fees and for
amendinghe Court Fees Act, 18707

(i)  Whether the proposed revision of court fees be
referred to the Hondbl e Del hi
opinion/recommendations before sending the file for
seeking the approval of the Cab

87. After examining the draft note, tHeegislative Council has

made inter alia the following noting:

i 1 . The subjecmatter of the Bill is covered under
Entry 3 of the State List (List Il) of the Seventh
Scheduleof the Constitution, as such, the Legislative
Assembly of theDelhi is competento make the
proposed amendment by virtue of stlhuse (a) of
clause (3) of Article 239A%f the Constitution.

2. The need for the proposed legislation from
legal point of view appears to be justified.
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3. Regarding the consistency of the proposed
enacient with the provisions of the Constitution, this
aspect has been examined with particular reference to
the provisions relating to Fundamental Rights. It
does not seem to infringe the provisions of the
Constitution including the provisions relating to
fundamental rights

4. The provisions of the draft Bill are
repugnant to the Court Fees Act, 1870, a law made
by Parliament. As such,the provisions of sub
clause(c) of clause (3) of Article 239 AA of the
Constitution and clause (a) of subyule (1) of Rule

55 of the Transaction of Business ofthe
Government of National Capital Territory of Delhi
Rules, 1993are attractedor obtaining the approval
of the Central Government before the introduction of
the Bill in the Legislative Assembly of Delhi.

5. XXX XXX XXX

6. After the Bill has been passed by the

Legislative Assembly and presented under Section 24

of the said Act to the Hondbl e

the Lieutenant Governor shall reserve it for the

consideration and assent of the President dhdia

under the first proviso to sub-clause (c) of clause

(3) of article 239AA of the Constitution to prevail

the | aw as amended, i n the NCT
(Emphasis by us)

88. The draft Statement of Objects and Reasons and
Memorandum were stated to have beentably amended.
Interestingly, the Additional Secretary, (Law, Justice and L.A.)
endorsed a noting dated' Blay, 2011 on the above stating that

Athere I s no need to incorporate
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amendment in the Schedule, as itrelateéestoe b ai | appl i ca

89. The note for the Council of Ministers was circulated and
placed before it. By a noting dated®2luly, 2011 of the Principal
Secretary, Chief Minister had approved the Cabinet note and
desired that the note be placed for consit@naof the Cabinet at
the next meeting scheduled for25uly, 2012.

The Cabinet note was circulated under cover of note date
22" July, 2011.

90. The proposal for the amendment of the Court Fees Act, 1870
was placed by the Divisional Commissioner/Secye{&evenue)
before the Cabinet. The Cabinet took its Decision N0.1789 dated
25" July, 2011 approving the proposal contained in para 9 of the
Cabinet Note.

91. The Secretary to the Cabinet, General Administration
Department, GNCT of Delhi by letter dated ™3uly, 2011
intimated that the Cabinet vide Decision No.1789 datéd 2y,

2011 had considered the note of Divisional
Commissioner/Secretary (Revenue) and approved the same as
contained in para 9 of the Cabinet Note relating to the amendment

of the Caurt Fees Act. It waglso noted that the Court Fees Act,

1870 is a Central Act and it was necessary to obtain the prior

approval of Central Government for placing the Cabinet Note,

Draft Bill in Delhi Vidhan Sabha for seeking approval thereof.

Approval wa sought for forwarding the file to the Lieutenant
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Governor, Delhi with the request to obtain the approval of the
Central Government for placing the same before the Delhi

Legislative Assembly.

92. The proposal for amendment of the Court Fees Act, 1870 in
its goplication to the National Capital of Delhi was sent to the

Secretary, Government of India of the Ministry of Home Affairs

vide letter dated 12August, 2011 by the Principal Secretary to the

Lieutenant Governor. After referring to the afore noticed @=tbi

approval, the office of the Lieutenant Governor informed the

following:-
iFol |l owing the Cabinet approval
Governor, Delhi has also accorded approval for the
same.

The Court Fees Act, 1870 is a Central Act. Hence the
prior approval of Central Government is necessary

before placing the same in Delhi Vidhan Sabha. A
copy of the draft amendment Bill along with

Financial Memorandum, the Cabinet Decision and

the Cabinet Note are enclosed herewith for seeking
approval of Central Government.

It is therefore, requested to communicate the
approval of Central Government for introducing the
aforesaid Bill and Cabinet Note for its application to
the NCT of Delhi in Delhi Vidhan Sabha at the
earliest.

This reference is being made with the approvahe
Lt. Governor, Delhi 0

93. Mr. Chandhiok has vehemently objected to the failure of the
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respondents to place on the writ record the enclosures to the letter
dated 12 August, 2011. The original record produced before us
shows that along with the letteratgd 13 August, 2011, the

respondents have enclosed the following documents:
() A copy of the draft amendment Bill,
(i)  The Financial Memorandum,

(i) The Cabinet Decision and the Cabinet Note dated
27.07.2011.

Given the nature and impact of enhanced court fepgsed by
the Amendment Bill, these documents by themselves are not
sufficient to establish the need for the Government of NCT of

Delhi to effect the impugned amendments.

94. The noting dated "2 September, 2011 notes that the
Government of India, Ministry oHome Affairs, New Delhi had
sought a statement indicating the existing statutory provisions vis
avis proposed provisions, including the existing feeanss the
proposed fee in respect of the proposed amendment which was
required for getting the appralof the Central Government for
introducing the Bill and the Cabinet note for the Delhi Vidhan
Sabha. A further noting refers to a draft letter for the Ministry of
Home Affairs which, however, is not placed before us. The
comparative statement sought the Government of India of the

existing and proposed statutory provisions does not appear to have
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been prepared or given to the Central Government. It is not

forthcoming in the record placed before us.

95. The Centr al Government 0cdmveyed
introduction of the Court Fees (Delhi Amendment) Bill, 2011 in

the Legislative Assembly of Delhi. It was also mentioned in this

letter that since the Bill has not been vetted by the Legislative
Department of the Ministry of Law and Justice, the samag be

got vetted by the Law Department of the Government of NCT of

Delhi before introduction in the Legislative Assembly and that two

copies of the BIll, as introduced in the Assembly, be sent to the

Ministry of Home Affairs.

96. The Principal Secretary tthe Lieutenant Governor, under
cover of the letter no. U.0.N0.38(1)/RN/2012/678/6782 datdd 10
May, 2012 duly informed the above requirement to the Principal
Secretary (Law Judicial and L.A.)) GNCT, Delhi, as well as
Principal Secretary (Revenue) GNCT libe

97. The proposal for sending the matter to the Central
Government was approved by the Lieutenant Governor and
informed by the Additional Secretary to the Lieutenant Governor
by noting dated 28th May, 2012.

98. The matter thereafter proceeded in the Departnent
Revenue for introduction of the Court Fee (Delhi Amendment)
Bill, 2012.
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99. After the Bill was passed by the Vidhan Sabha, the
respondents started taking steps for obtaining the assent of the

President.

100. This was in terms of the noting dated"1lune, 201Dy the
Principal Secretary (Law, Justice and L.A.) which inter alia records

the following*

nAs the Bill seeks to amend the
which is anAct made by Parliament so, if the

proposed Amendment Act is to prevail in the

National Capital Territory of Delhi, then, under

the first proviso to sub-clause(c) of clause (3) of

Article 239 AA of the Constitution, it will be

reserved for the consideration and assent of the

President.

Under the said Transaction of Business Rules, |

recommend that th€ourt Fees (Delhi Amendment)

Bill, 2012 as passed by the Legislative Assembly of

Del hi may be reserved by the Hi
for the consideration and assent of the President of

India under the proviso of Article 239 AA (3) (c) of

the Constitution. 0O

101. So far as the proposed amendment is concerned, it is the
respondentds stand i fd"Jandesy, 2€1®unt er
that the proposal to amend the Schedule of the Court Fees Act
essentially being a Finance Bill, was referred to the Lieutenant
Governor of Delhi as per law before introducing the Bill in the
Legislative Assembly. Since the Bill sought to amend a Central

legislation, the same was further referred by the Lieutenant
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Governor of Delhi to the Government of India through the Ministry
of Home Affairs, for prior approval of the Central Government,
vide letter dated 1August, 2011.

102. The respondents have placed before us a note prepared by

the Revenue Department of the Government of NCT of Delhi for

the Council of Mioniust € 0% 0, tt me tR
Depart ment has caultfeaisdsgurcedf i@termue t hat

to the Government. o

103. So far as need for revision is concerned, the following

reasons are disclosed:

A(iQourt fee payable as ontexdate 1is
(i)  In certain cases, the value is so little that it has lost its
relevance. In many cases, the cost of issuing stamp and
administering the payment of court fee may be more than the fee
collected.

(i) There is an immediate need to rationalize fee structure.

States likeMaharashtra, Gujarat, Karnataka and Rajasthbave

already rationalized the rate of court fee.

(iv) The Cost Price Index has risen considerably since 1958, i.e.,
since the last revision in respect of Delhi.

(v) The Computer Qomittee of Delhi High Court has
recommended the initiation of theceurt fee project to collect

court fee though a computerized pr

104. The respondents have placed before this court the
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communication datedl5" June, 2012 sent by the Principal
Secretaryto the Lieutenant Governor, to the Secretary to the
Government of India, Ministry of Home Affairs referring to the
approval of the Central Government dated' 2@ril, 2011 to the
introduction of the impugned amendments for the Legislative
Assembly of Ddbi. The office of the Lieutenant Governor has
informed the Ministry of Home Affairs of the Central Government

to the effect that the Bill wasii nt r oduced i n the
Assembly of Delhi and has been passed by it "dduhe, 2012

without any amendmeéns It was further informed therein to the

effect thatn a s Bl lelates to amendments of the Court Fees

Act, 1870, which is a law made by the Parliameht. Governor,

Delhi has reserved the said Billas passed by the Legislative

Assemblyfor consderation and assent of the President of India

under proviso of sukrlause (c) of clause (3) of Article 239 AA of

the Constitution and Rule 55(1)(a) of the Transaction of Business
of the National Capital Territory of Delhi Rules, 1993

Three original copie®f the above mentioned Bill, duly
authenticated by the Speaker of the Legislative Assembly of
Delhi and endorsed by Lt. Governor, Delhi are enclosed.

It is requested that assent of the President to the above
Bill as envisaged under proviso of salause ¢€) of clause (3)
of Article 239 AA of the Constitution and rule 55(1)(a) of the

Transaction of Business of the National Capital Territory of
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Delhi Rules, 1993 may please be obtained and conveyed to this

Secretari at at the earliest. o

105. The Ministry of Home Afairs, Government of India
thereafter informed the office of the Lieutenant Governor, Delhi by
a letter dated 6 July, 2012 that the proposed amendments had
received the assent of the President on 4th July, 2012 and that two

copies of the Bill were encled.

106. The respondents further inform that on the 4th of July, 2012,
the Court Fee (Delhi Amendment) Act, 2012 (Delhi Act 11 of
2012) received Presidential assent and was brought into force by
notification dated 31st July, 2012 issued by the Lieutenant
Goverror.

107. It is now necessary to consider in seriatim the grounds of
challenge pressed by the petitioners and the objections of the
respondents in the writ petitions. For the purposes of convenience
of reference, we are first setting out the headings underhwie

have considered the several issues raised before us. We also set

out the paragraphs where the issue is considered as follows:

108. The challenge in the present case has been made by the
petitioners and resisted on certain very important points. Given the
magnitude of the challenge, we have divided our consideration

under the following headings:

I The Delhi Legislative Assembly did not have the
legislative competence to effect the impugned leqgislation
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(V)

(V1)

(VII)

(paras 109 190)

Purpose of Statement of Objects ah Reasons in a
leqgislation- whether essential and whether it is an aid to
leqgislative interpretation? (paras 191 210)

Can _leqislative history; social context; writings of

experts/ authors; reports of commissions/committees
preceding the enactment be tilized by the court as

permissible external aids to construction of legislation?
(paras 211 222)

Is the assent of the President justiciable? Scope and
extent of the permissible enquiry by the courtparas 223
T 371)

The leqgislative action is maifestly arbitrary and the
leqgislation suffers from substantive unreasonableness
rendering it ultra vires of Article 14 (paras 372 476)

Court fee is recovered only from a litigant: the concept of
a_ N us dparasf4éfe5a8)

Whether the levy in the present case partakes the
character of a tax?(paras 519 530)

(VIIl) Access to justice: a right, not a privilege; optimum level

(1X)

(X)
(XI)

(XI1)

of court fee to be assessed by capacity of not just the
economically well placed, but also the capacity of the
poor and those on the border ling(paras 531 712)

Fee exemption and waiverdorma pauperis litigation
(paras 713 737)

Expenditure on the judiciary (paras 738 782)

Past recommendations for total abolition, or, in any case,
reduction of court feeneed reiteration (paras 783 794)

Impact of new legislation(paras 795 804)
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(XIII)

(XIV)

(XV)

(XVI)

(XVII)

(XVIII)

(XIX)

(XX)

(XXI)

(XXIN)

(XXII)

(XXIV)

Mere hardship_would not ipso _facto be a ground
for striking down a statutory provision (paras 805
806)

Presumption of constitutionality in favour of a
legislation (paras 807 814)

Court Fee i1 a matter of fiscal policy - Scope of
ludicial review (paras 815 822)

Whether amount collected as court fee to be spent
entirely on_administration of justice? (paras 822
827)

Judicial precedents onchallenges to enhancement
of court fee (paras 828 847)

Whether the abovejudgments on the challenggto
court fees would preclude the present examination
by this court (paras 848 875)

Vexatious Litigation (paras 876 884)

Insufficient pleadings and no material in support
(paras 885 891)

Whether the impugned leqislation adversely
impacts the rule making power as well as the
jurisdiction of this court (paras 892 907)

Leqgislative procedure prescribed under the Govt.

of NCT of Delhi Act, 1991 and National Capital

Territory of Delhi (Transaction of Business
Rules), 1993 not followed by the Government of
NCT of Delhi (paras 908 925)

Conflict between substantive provisions of the
Court Fees Act, 1870 and the impgned
amendment(paras 926 936)

Whether the Government of NCT of Delhi was
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prohibited from enhancing court fee by virtue of
Section 35 of the Court Fees Act, 187(aras 937
945)

(XXV) The Delhi Hi gh Court Commi t

recommendations(paras 946 947)

We now propose to discuss the above issues in seriatim.

I The Delhi Leqgislative Assembly did not have the
legislative competence to effect the impugned legislation

The discussion on this subject is being considered under the

following subheadings

() Respondent so stand on t he
competence

(i)  Status of Legislative Assembly of Delhi

(i) On the subject of court fees, there is pe&isting
Central Legislation which occupies the field. For this
reason as well, the Delhi Legislative Agsbly has no
competence to enact law or amend it

(iv)  Whether Lists in the Seventh Schedule are a substantive
source of power for the Parliament and the State
Legislatures?

109. It is argued by the petitioners that the Delhi Legislative
Assembly is not vested witthe legislative competence to make
any law which would amount to a repeal ofasnendmenbf an
existing Parliamentary law. It is the Parliament alone which under
subclause (a) of Article 239AA (3) has the power to amend and

alter the legislation and thab such corresponding power has been
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given to the Legislative Assembly of the NCT of Delhi under
Article 239AA.

Respondentsd stand on the objectio

110. It is firstly essential to examine the respondént c | @i m a's
the source of theesponderst power to enact and effect the
impugned amendment. The respondents have extensively referred
to the exclusive power conferred by Article 246(3) of a State to
make laws for such State or any part thereof in respect of any of the
matters contairgéin List Il of the 7 Schedule to the Constitution

of India. In the counter affidavit dated’ &eptember, 2012 also,

the respondents have sourced their power to legislate to Entry 3
List Il of the 7" Schedule to the Constitution of India. It is
conterded that the power to legislate on the subject of fees taken in
all courts except the Supreme Court vests therefore, exclusively in

the State Government.

111. In this regard, the respondents have also cited Entry 77 in

List 1 which gives/empowers the Union d¢fdia the right to

| egi sl ate on the subject of o6cons
and powers of Supreme Court (including contempt of such court)

and the fees taken thereon; persons entitled to practice before the
Supreme Courto.

112. So far as the ahority of the Government of NCT of Delhi is
concerned, the respondents have referred to Article 239AA(3)(a) of

the Constitution to contend that the same empowers the
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Government of NCT of Del hi (Uni on
of the matters enumeratén List Il (State List) except on Entries 1,

2 and 18 of the State List and Entries 64, 65 and 66 of that List in

so far as they relate to the said
these constitutional provisions, it is urged that the Government of

NCT of Delhi has the exclusive power to legislate on the subject
matter of the court fees chargeable in all courts within the State,
except the Supreme Court and that it was legislatively competent to
amend the Court Fees Act, 1870 with respect to feasgehble in

Delhi.

Status of Legislative Assembly of Delhi

113. It would at first blush appear that the Delhi Legislature has
the required competence to pass laws with respect to the High
Court and other subordinate court fees in Delhi. Before so
concluding itis necessary to consider the status of Delhi under the
Constitution especially on inclusion of Article 239 AA therein.
Another question which bodes an answer is whether the creation of
the Delhi Legislative Assembly by the Government of National
Capital Territory of Delhi Act, 1991 (enacted by the Parliament in
exercise of power under Article 239AA) has the effect of
transforming the status of Delhi from a Union Territory to that of a

State?

114. Mr. Chandhiok learned Senior Counsel for the petitioner has

panstakingly pointed out that unlike the Parliament which has
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been created under the Constitution, the Delhi Legislative
Assembly is a creation of a statute, i.e, the Government of NCT of
Delhi Act, 1991.

115. Mr. Chandhiok has referred to Article 1(2) and ié&lg
1(3)(a) which deal with the geographic distribution of the territory

of India between the Union Territories and States and require to be
considered in extenso. For the purposes of convenience, the same
are set out hereatter:

nl. Name andelWneonritory of
(1) India, that is Bharat, shall be a Union of States.

[(2) The States and Territories thereof shall be a
specified in the First Schedule.]

(3) The territory of the India shall comprise-
(a) the territories of the States;
(b) the Union territories specified in the
First Schedule; and
(c) such other territories as may be
acquired;

XXX

3. Formation of new States and alteration of areas,
boundaries or names of existing States.

Parliament may by law
(a) form a new State by separationtefritory from
any State or by uniting two or more States or parts of

States or by uniting any territory to a part of any
State;
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(b) increase the area of any State;
(c) diminish the area of any State;
(d) alter the boundaries of any State;
(e) alte the name of any State:

Provided that no Bill for the purpose shall be

introduced in either House of Parliament except on

the recommendation of the President and unless,

where the proposal contained in the Bill affects the

area, boundaries or name olyaf the States, the Bill

has been referred by the President to the Legislature

of that State for expressing its views thereon within

such period as may be specified in the reference or

within such further period as the President may allow
andtheperiods specified or all owed ha

116. As a challenge has been raised by the petitioner to the
legislative competence of the Legislative Assembly of Delhi to
effect the statutory amendment, it is also necessary to reflect on the
Constitutional provisions garding the legislative relations
between the Union and the States as contained in Part Il of the
Constitution of India and provisions thereto. Articles 245, 246 and
Schedule VIl of the Constitution have been extracted earlier in this

judgment.

117. As noted &aove, prior to the enactment of the States
Reorganization Act on the®lof November 1956, the territory of
Del hi was a 0Stateo. Upon this | ¢

was constituted as a Union Territory and was also placed at serial
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no.1 of thelist of Union Territories in Schedule | of the

Constitution of India.

118. By virtue of the Constitution (Sixtpinth) Amendment Act,
1991 with effect from T February 1992, Article 239 AA was
inserted in the Constitution of India whereby a Legislative
Assemlly and a Council of Ministers would be established for the
National Capital Territory of Delhi. Clause 7(a) of Article 239AA
provided that the Parliament may, by law, make provisions for
giving effect to or supplementing the provisions contained in the
foregoing clauses and for all the matters incidental or consequential

thereto.

119. Inasmuch as extensive reliance is placed on Article 239AA
and reference made to Article 254 of the Constitution, for
convenience the relevant extract of these provisions aredwad

hereunder:

iR39AA. Special provisions with respect to
Delhi.- (1) As from the date of commencement of the
Constitution (Sixtyninth Amendment) Act, 1991, the
Union Territory of Delhi shall be called thi¢ational
Capital Territory of Delhi(hereafterin this Part
referred to as the National Capital Territory) and the
administrator thereof appointed under article 239
shall be designated as thieutenant Governor

(2) (a) Thereshall be a Legislative Assemblgr the
National Capital Territory and theeats in such
Assembly shall be filled by members chosen by direct
election from territorial constituencies in the National
Capital Territory.
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XXX XXX XXX

(3) (a) Subject to the provisions of this
Constitution, the Legislative Assembly shdl have
power to make lawsfor the whole or any part of the
National Capital Territoryvith respect to any of the
matters enumerated in the State List or in the
Concurrent List in so far as any such matter is
applicable to Union territories except matterswith
respectto Entries 1, 2 and 18 of the State List and
Entries 64, 65 and 66 of that List in so far as they
relate to the said Entries 1, 2, and 18.

(b) Nothing in sub-clause (a) shall derogate from
the powers of Parliament under this Constitution
to make laws with respect to any matter for a
Union Territory or any part thereof.

(c) If _any provision of a law made by the
Legislative Assemblywith respect to any matter is
repugnant to any provision of a law made by
Parliament with respect to that matter, whether
passed before or after the law made by the
Legislative Assembly, or of an earlier law other
than a law made by the Legislative Assembly,
then, in either case, the law made by Parliament,
or, as the case may be, such earlier law, shall
prevail and the law made by the Legislative
Assembly shall, to the extent of the repugnancy, be
void:

Provided that if any suchHaw_made by the

Legislative Assembly has beemeserved for the

consideration of the Presidentand hageceived his

assent such law shall mvail in the National Capital
Territory:

Provided further thatothing in this sub-clause shall
prevent Parliament from enacting at any time any
law with respect to the same matter including a
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law adding to, amending, varying or repealing the
law so made ly the Legislative Assembly

XXX XXX XXX

[(7)(a)] Parliament may, by law, make provisions for
giving effect to, or supplementing the provisions
contained in the foregoing clauses and for all matters

i nci dental or consequential t

(Emphasis supplied)

120. It is manifest from a bare reading of Article 239AA that it

had the effect of only changing the nomenclature of Delhi from the
ouUni on Territory of Del hi 6 to t
Furthermore sub clause (a) of Article 239AA(8hables its

legislature to legislate with respect to matters in the State List

h e

h e

i nsofar as any such matter is app

that too, subject to exceptions.

121. In exercise of the powers conferred by Clause 7(a) of Article
239AA of the Constitution, the Government of National Capital
Territory of Delhi Bill was proposed and passed by both the
Houses of the Parliament. It received the assent of the President on
2" January, 1992. It took effect as theGo v er n me n t of
CapitalTer i t ory of D®df1092).Act, 19916

122. This enactment was amended by The Government of Union
Territories and The Government of National Capital Territory of

Delhi (Amendment) Act, 2001 (38 of 2001). The preamble of this
Act states that it was enactenl Supplement the provisions of the
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Constitution relating to the Legislative Assembly and a Council of
Ministers for the National Capital Territory of Delhi and for

matters connected therewith or incidental thereto.

123. We may also examine the constitutiomabvisions which

are concerned with inconsistencies between laws made by the
Parliamentand State Legislatures. Article 254 which is relevant in
this regard reads thus:

254. Inconsistency between laws made by
Parliament and laws made by the Legislaturesfo
States: (1) If any provision of a law made by the
Legislature of a State is repugnant to any provision of
a law made by Parliament which Parliament is
competent to enact, or to any provision of an existing
law with respect to one of the matters enunsstan

the Concurrent List, then, subject to the provisions of
clause (2), the law made by Parliament, whether
passed before or after the law made by the Legislature
of such State, or, as the case may be, the existing law,
shall prevail and the law made Hye Legislature of
the State shall, to the extent of the repugnancy, be
void.

(2) Where a law made by the Legislature of a

Statewith respect to one of the matters enumerated in
the Concurrent List contains any provision repugnant

to the provisions of amarlier law made by Parliament

or an existing law with respect to that matter, then,

the law so made by the Legislature of such State
shall, if it has been reserved for the consideration of
the President and has received his assent, prevail in
that State:

Provided that nothing in this clause shall prevent
Parliament from enacting at any time any law with
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respect to the same matter including a law adding to,
amending, varying or repealing the law so made by
the Legislature of the State.o

124. 1t is important tonote that while incorporating Article
239AA in the Constitution, the Parliament did not effect any
amendment to Articles 245, 246, which are concerned with
division of powers or in Article 254. A perusal of Article 254
manifests that it refers to incon&nacies between legislation by the
Parliament on the one hand and those by the States on the other.
Articles 245 and 246 also refer to laws by the Parliament and the
States. No reference is made to legislation by legislative assemblies

of Union Territories

125. Even more significant is the placement of the™ 69
constitutional amendment-rea mi ng Del hi as ANat.
Territory of Del hi o and providin
Legislative Assembly for Delhi. Article 239AA has been placed in

Part VIloft he Consti tut i dJnionWdrritocd® . i s t i

So far as States are concerned, they fall under Part VI of the

Constitution.

126. A conjoint reading of Article 1 and Article 239AA clearly
shows that incorporation of Article 239 AA did not have arfgcf

on the status of Delhi. Renamed as the National Capital Territory
of Delhi, it was not transformed into a State. So far as the status of

Delhi is concerned, it remains a Union Territory.
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127. On the issue of who would be competent to legislate for the
Union Territories and the scope of Article 246(4), the Constitution
Bench of the Supreme Court speaking through Bachawat, J.
in T.M. Kanniyanv. ITO [(1968) 2 SCR 103 : AIR 1968 SC 637 :
68 ITR 244 (SCR p. 108L1) held thus:

AParl i ament h ac legipldtecfaralrey power
Union Territories with regard to any subjedtith

regard to Union Territories there is no distribution of

legislative power Article 246(4) enacts that

OParl i ament has power to make |
any matter for any part of thertitory of India not

included in a State notwithstanding that such matter is

a matter enumer at edR.K. n t he St
Senv. Union[(1966) 1 SCR 430 : AIR 1966 SC 644]

it was pointed out that having regard to Article 367,

t he def i ni tin &ectiono3(B8)boEthat e 6

General Clauses Act, 1897 applies for the

interpretation of the Constitution unless there is

anything repugnant in the subject or context. Under

that definition, the expression
period after the commencemernit the Constitution
(Seventh Amendment) Act, 1956 6
specified in the First Schedule to the Constitution and
shall i nclude a Union Territor

definition is repugnant to the subject and context of
Article 246. There, the x pr essi on O0St ated me
States specified in the First Scheddlbere is a
distribution of legislative power between Parliament
and the legislatures of the Stat&sclusive power to
legislate with respect to the matters enumerated in the
State List $ assigned to the legislatures of the States
established by Part VIhere is no distribution of
leqgislative power with respect to Union Territories
That is why Parliament is given power by Article
246(4) to legislate even with respect to matters

W.P.(C)N0.4770/2012 page65 of 531



enumeragd in the State ListlIf the inclusive
definition of O0Stated in Sectic
Clauses Act were to apply to Article 246(4),
Parliament would have no power to legislate for the
Union Territories with respect to matters enumerated
in the Statelist and until a legislature empowered to
legislate on those matters is created under Article 239
A for the Union Territories, there would be no
legislature competent to legislate on those matters;
moreover, for certain territories such as the Andaman
and Nicobar Islands no legislature can be created
under Article 239 A, and for such territories there can
be no authority competent to legislate with respect to
matters enumerated in the State List. Such a
construction is repugnant to the subject and context o
Article 246. It follows thain view of Article 246(4),
Parliament has plenary powers to make laws for
Union Territories on all mattersParliament can by
law extend the Income Tax Act, 1961 to a Union
Territory with such modifications as it thinks fit.0

(Emphasis added)

128. It is well settled then that the Parliament alone is competent

to legislate for Union Territories on all matters.

129. So far as Delhi is concerned it is necessary to keep in mind
the impact of Article 239AA. We find that this questionnet
being raised for the first time. Several binding pronouncements of
the Supreme Court and this court (including a Full Bench
adjudication) have been placed before us by the petitioners.
Before commenting on the question raised herein, we propose to

refer to the prior judicial consideration on it.

130. We may first and foremost refer to the consideration of this
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issue by the Supreme Court in the judgment reportéd%7) 7
SCC 339, New Delhi Municipal Council v. State of Punjab &
Others This case was caerned with the issue as to whether the
properties of the States situated in the Union Territory of Delhi
stood exempted from property taxation levied under the Municipal
enactment which was in force in the Union Territory of Delhi. The
question was as tavhether the property taxation under two
Municipal Acts, one being the Delhi Municipal Corporation Act,
1957 and the other being The Punjab Municipal Act, 1911 both
applicable in Delhi, constituted Union taxation or not. The issue of
the legislative comgence of the Delhi Legislature to legislate by
virtue of Article 239AA, the interpretation and impact of Clause
3(b), (c) and proviso thereto has been considered in both the
majority and the minority views in the judgment and identical
findings on this padrcular issue have been returned on the plenary
power of the Parliament to legislate with regard to Delhi. The
authoritative pronouncement by the court on these aspects binds
our consideratiomn the issue of the legislative competence of the
Delhi Legisldure to legislate on the subject matter as well as the

scope of its jurisdictionThe court ruled as follows:

A 8 [T has been urged that when Parliament legislates

for Union Territories in exercise of powers under
Article 246(4), it is a situation simitato those
enumerated above and is to be treated as an
exceptional situation, not forming part of the ordinary
constitutional scheme and hence falling outside the
ambi t of AUNI on taxationo.
scheme of Part VIIbf the Constitution includg the
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changes wrought into it, we are of the view that
despite the fact that, of late, Union Territories have
been granted greater powers, they continue to be very
much under the control and supervision of the Union
Government for their governanceomeclue as to the
reasons for the recent amendments in Part VIII may
be found in the observations of this CourRamesh
Birch casg1989 Supp (1) SCC 430] , which we have
extracted earlier. It is possible that sirféarliament
may not have enough time as itisposal to enact
entire volumes of legislations for certain Union
Territories, itmay decide, at least in respect of those
Union Territories whose importance is_enhanoed
account of the size of their territories and their
geographical locatiorthat hey should be given more
autonomy in _legislative mattersdowever, these
changeswill not have the effect of making such
Union Territories as independent as the States. This
point is best illustrated by referring to the case of the
National Capital Territty of Delhi which is today a
Union Territory and enjoys the maximum autonomy
on account of the fact that it has a leqislature created
by the Constitution.However, clauses (3H) and
(3)(c) of Article 239 AA make it abundantly clear

that the plenary power to legislate upon matters
affecting Delhi_still vests with Parliament as it
retains the power to legislate uporany matter
relating to Delhi and, in the event of any
repugnancy, it is the parliamentary law which will
prevail. It is, therefore, clear thation Territories

are in fact under the supervision of the Union
Government and it cannot be contended that their
position is akin to that of the States. Having analysed
the relevant constitutional provisions as also the
applicable precedents, we are of thew that under
the scheme of the Indian Constitution, the position of
the Union Territories cannot be equated with that of
the States. Though they do have a separate identity
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within the constitutional framework, this will not
enable them to avail of thaivileges available to the
States. 0

(Emphasis added)

131. In para 136 ofNew Delhi Municipal Council (supra)the
court considered the impact of Article 239AA and the above
principle was further expanded in its context in the following

terms:-

A 1 3By the Constitution SixtyNinth (Amendment)
Act, 1991, Article 239 AA was introduced in Part
VIl of the Constitution.This article renamedthe
Union Territory of Delhi as the "National Capital
Territory of Delhi" and provided that there shall be a
Legislative Asserly for such National Capital
Territory. TheLegislative Assembly so created was
empowered by Clause (3) of the
laws for the whole or any part of the National Capital
Territory with respect to any of the matters
enumerated in the Sat.ist orin the ConcurrentList
insofar as any such matter is applicable to Union
Territories except matters with respect to Entries 1, 2
and 18 of the State List and Entries 64, 65 and 66 of
that List insofar as they relate to the said Entries 1, 2
and B.

Clause (3)further providedhat thepower conferred
upon the Legislative Assembly of Delhi by the said
article shall not derogate from the powers of
Parliament "to make laws with respect to any
matter for a Union Territory or any part thereof".

It furt her provided that_in the case of repugnancy,
the law made by Parliament shall prevail, whether
the parliamentary law is earlier or later to the law
made by the Delhi Leqgislative Assembly.
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Parliament is _also empowered to amend, vary or
repeal any law made ly the Legislative Assembly.
Article 239 AA came into force with effect from
1.2.1992 Pursuant to the article, Parliament enacted
the Government of National Capital Territory of
Delhi Act, 1991 It not only provided for constitution
of a Legislative Assenip but also its powers as
contemplated by Article 239 AA. This Act too came
into force on 1.2.1992The subordinate status of
the Delhi Leqislature is too obvious to merit any

emphasis 0

(Emphasis by us)

132. In the majority judgment, on the question of sttution of
legislative assemblies for Union Territories, and the import of these
assemblies for Union Territories with regard to Article 246, it was
further observed as follows:

A 1 4ltSs.relevant to point out that in clauses (2) and

(3), as original) enactedd and up to the Seventh
(Amendment) Actd t h e expression RSt at e

foll owed by the words HAspecifie
of t he First Schedul eo. Simil a
Statedo in clause (3), were foll

Part A or Part Boft he Fi r st Schedul eod.
words, clauses (2) and (3) of Article 246 expressly
excluded Part 6C6 and Part 0 D¢
purview. The position is no different after the

Constitution Seventh (Amendment) Act, which

designated the Part C States ldsion Territories.

They ceased to be States. As rightly pointed out by a
Constitution _ Bench of this Court inT.M.
Kanniyan[(1968) 2 SCR 103AIR 1968 SC 637: 68

ITR 244], the context oArticle 246 excludes Union

Territories from the ambit of the exprezan A St at e O
occurring thereinAs a matter of fact, this is true of
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Chapter | of Part XI of the Constitution as a whole. It
may be remembered thatduring the period
intervening _between the Constitution Seventh
(Amendment) Act, 1956 and the Constitution
Foutteenth (Amendment) Act, 1962, there was no
provision for a legislature for any of the Union
Territories. Article 239 A in Part VIIB fiThe Union
Territorie® &  (which before the Seventh
Amendment was entitled AThe St a
First S cntredulced leyothe Constitution
Fourteenth (Amendment) Act did not itself create a
legislature for Union Territories; it merely
empowered Parliament to create them for certain
specified Union Territories (excluding Delhi) and to
confer upon them such powess Parliament may
think appropriate. Thus, thkegislatures created for
certain Union Territories under the 1963 Act were not
legislatures in the sense used in Chapter lll of Part VI
of the Constitution, but were mere creatures of
Parliamentd some sort ofsubordinate legislative
bodies They were unlike the leqislatures
contemplated by Chapter 1ll of Part VI of the
Constitution which are supreme in the field allotted to
them, i.e., in the field designated by List Il of the
Seventh ScheduleThe leqislature created by the
1963 Act for certain Union Territoriesowe their
existence and derive their powers from the Act of
Parliament and are subject to its overriding authority.
In short, the State Legislatures contemplated by
Chapter | of Part Xl are the legidlres

of Stategeferred to in Chapter Il of Part VI
andnotthe legislatures of Union Territorieseated

by the 1963 ActUnion Territories are not States for
the purposes of Part Xl (Chapter 1) of the
Constitution.. 0

133. In para 145 above, the Supremeu@ has relied upon the
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Constitution Bench pronouncementlirM. Kanniyan (supra).

134. In New Delhi Municipal Council (supra), the Supreme
Court specifically considered the status of the legislaBs&mbly
of the NCT of Delhi and in para 152 held as folfow

i 1 5Ch a consideration of rival contentions, we are
inclined to agree with the responde®istes.The
States put together do not exhaust the territory of
India. There are certain territories which do not form
part of any State and yet are the terrds of the
Union. That the States and the Union Territories are
different entitiesis evident from clause (2) of Article

1 0 indeed from the entire scheme of the
Constitution.  Article 245(1) says that while
Parliamentmay makelaws for the whole or anpart

of the territory of Indiathelegislature of a State may
make laws for the whole or any part of the State.
Article 1(2) read with Article 245(1) shows that so
far as the Union Territories are concerned, the
only law-making body is Parliament The
legislature of a State cannot make any law for a
Union Territory; it can make laws only for that State.
Clauses (1), (2) and (3) of Article 246 speak of
division of leqgislative powers between Parliament
and State leqislatures. This division is only
between Paliament and the State leqgislatures, i.e.,
between the Union and the StatesThere is no
division of leqislative powers between the Union
and Union _Territories. Similarly, there is no
division of powers between States and Union
Territories. So far as thd&Jnion Territories are
concerned, it is clause (4) of Article 246 that is
relevant. It says that Parliament has the power to
make laws with respect to any matter for any part

of the territory of India not included in a State
notwithstanding that such matter is a matter
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enumerated in_the State List Now, the Union

Territory is not included in the territory of any State.

If so, Parliament is the only lamaking body

available for such Union Territories. It is equally

relevant to mention that theConstitution, as

originally enacteddid not provide for a legislature

for any of the Part 6Cb6 States

Par t 0 DO States) . | t IS only
Government of Part o6C6 States A
Par t 0CO6 States including Del hi

This was put an end to by the States
Reorganisation Act, 1956. In 1962, the
Constitution _Fourteenth (Amendment) Act did
provide for creation/constitution of leqislatures for
Union Territories (excluding, of course, Delhi) but
even here the Constitution didnot itself provide

f or | egi sl atures for those Part
empowered Parliament to provide for the same by
making a law. In the year 1991, the Constitution
did provide for a leqgislature for the Union
Territory of Delhi [National Capital Terr itory of
Delhi] by the Sixty-Ninth (Amendment) Act
(Article 239 AA) but even here theleqgislature so
created was not a fulifledged leqislature nor did it
have the effect ofd assuming that it couldd lift
the National Capital Territory of Delhi from
Union Territory category to the category of States
within the meaning of Chapter | of Part X| of the
Constitution. All this necessarily means that so far
as the Union Territories are concerned, there is no
such thing as List |, List Il or List Ill. The only
legislative body is Parliamentd or a leqgislative
body created by it. Parliament can make any law
in_respect _of the said territories 8 subject, of
course, to constitutional limitatiormther tharthose
specified in Chapter | of Part Xl of the Constitution.
Above albLt he Union Territories are
as contemplated by Chapter | of Part XI; they are
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the territories of the Union falling outside the
territories of the States
(Emphasis by us)

135. On the position of Delhi, the Supreme CourtNew Delhi
Municipal Council v. State of Punjalfsupra) hadurther clearly

stated thus:

Nn155. .. The third It hadtmgory S
legislaturewith effect from 111-1956 until one has

beencreated under and by virtue of the Constitution

Sixty-Ninth ~ (Amendment) Act, 191  which

introduced Article 239 AAWe have already dealt

with the special features of Article 239 AA and need

not repeat it. Indeed, a reference to Article 239 B read

with clause (8) of Article 239 AA shows how the

Union Territory of Delhi is in a class by itself but

IS _certainly not a State within the meaning of

Article 246 or Part VI of the Constitution. In sum,

it is also a territory governed by clause (4) of

Article 246. As pointed out by the learned Attorney

General, various Union Territories are inffelent

stages of evolution. Some have already acquired
Statehood and some may be on the way tG@he

fact, however_remains _that_those surviving as

Union Territories are governed by Article 246(4)
notwithstanding the differences in their respective

setups 8 _and Del hi | now called the
Capit al Territory of Del hi o,
Territory. o

(Emphasis supplied)

136. The Supreme Court has therefore, noticed that there are

certain territories which do not form part of the territory of the

W.P.(C)N0.4770/2012 page74of 531



States, yet r@ territories of the Union which are referred to as
Union Territories; that State and Union Territory are different
entities [Article 1(2)]. The Supreme Court observed that while the
Parliament may make laws for the whole or any part of the territory
of India, the legislature of State may make law for the whole or any
part of the State. So far as Union Territories are concerned, Article
1 (2) read with Article 4 would show that the Parliament alone was
the competent law making body. The Court also aleskthat the
division of legislative powers under Article 246 was only between

the Parliament and the State Legislatures andttieae was no

such division of leqgislative powers between the Union and the

Union Territories or States and the Union Terrdgari Most

importantly, it was declared that there was demarcation of

subject matters by lists so far as the Union Territories were

concerned

137. The position of the Legislative Assembly of Delhi therefore
stands settled by the above enunciation of lawe Stppreme Court
has clearly declared that it is a class by itself; that the Delhi
Legislature was not a fufledged legislature and that Article 239
AA did not have the effect of transferring the status of Delhi from
Union Territory to that of a State Wih the meaning of Chapter 1
of Part Il of the Constitution of India. The constitutional position
is that Article 239AA does not derogate from the powers of the
Parliament to make laws with respect to any matter for a Union

Territory or any part thereot.he Parliament is the legislative body
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competent to make laws for the National Capital Region of Delhi.

On the subject of court fees, there is pe&isting Central
Legislation which occupies the field. For this reason as well, the
Delhi Legislative Assetnly has no competence to enact law or
amend it

138. The legislative competence of the Delhi legislative assembly
to legislate with regard to court fees has to be examined from yet
another angle. The petitioners have further submitted that
admittedly,the CourtFees Act, 1870 is a central legislatidrhe
Delhi Legislative Assembly is not vested with the legislative
competence to make any law which amounts to repealing or
amending an existing parliamentary law. Only the Parliament
under Article 246(4) has thewer to amend and alter such law but
no corresponding power has been given to the legislature of NCT
of Delhi, a Union Territory, akin to that conferred upon the State in
the context of List Ill entries. Mr. Chandhiok has argued with all
the vehemence ahis command that a subordinate legislature
cannot amend the law made by the Parliament, which is the

supreme legislative body under the Indian Constitution.

139. There is further aspect to this issue. The Supreme Court also
discussed in Offshore Holdings Pvt. Ltd. V. Bangalore
Development Authority and ORs. (2011) 3 SCC 188 issue of
6occupied fieldb, in the foll owing

A 7 2In the event the field is covered by the Central
legislation, the State legislature is not expected to
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enact a law contrary to _an conflict with the law
framed by the Parliament on the same subject. In that
event, it is likely to be hit by the rule of repugnancy
and it would be a stillborn or invalid law on that
ground Exceptions are not unknown to the rule of
repugnancy/coverefield. They are the&onstitutional
exceptions under Article254(2)and the judge
enunciated law where the Courts declare that both the
laws can ceexist and operate without conflicthe
repugnancy generally relates to the matters
enumerated in List Il ofhe Constitution 0

(Emphasis by us)

140. Placing reliance on the above, it is argued by Mr. Chandhiok
that given the repugnancy between the Court Fees Act, 1870 and
the Delhi Court Fees (Amendment) Act, 2012, the Amendment Act
of 2012 is deemed to be still tvoand of no legal consequence and

effect.

141. On these aspects, another judicial precedent sheds further
light. A notification was issued by the Lieutenant Governor of
Delhi on 28 June, 2000 specifying that it was issued in exercise of
the powers conferrednder subsection 1 of Section 19 of the
Punjab Courts Act, 1918 as extended to the National Capital
Territory of Delhi, dividing it into nine civil districts. A challenge
was made before the Supreme Court with regard to the competence
of the Lieutenant Gvernor to issue such notification in exercise of
powers conferred under the Punjab Courts Act, 1918 which was
decided by the judgment reported 26108 (13) SCC 628 AIR

2009 SC 693itled Delhi Bar Association (Regd.) v. Union of
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India. The Supreme Courtas called upon to consider the impact
of the enactment of the Government of National Capital Territory
of Delhi Act, 1991 on the continued applicability of the Punjab
Courts Act, 1919 to Delhi. The Supreme Court held that the
enforcement of the Governnteaf National Capital Territory of
Delhi Act, 1991 from 1 February, 1992 does not hinder the
continued application of the Punjab Courts Act, 1918 to Delhi and
that the notification issued on 28une, 2000 itself referred to the
Punjab Courts Act, 191&s extended to the National Capital
Territory of Delhi. It was held that in the absence of any provisions
in the Government of National Capital Territory of Delhi Act and
in the absence of any other notification, order or legislation, the
Punjab Courts A¢t1918 had continuous application to Delhi along
with the laws made by the Delhi Legislative Assembly. Placing
reliance on the principles laid down AR 1958 SC 682, Mithan

Lal v. State of Delhiit was held that though the Punjab Courts Act

was only extnded to Delhi, it has the status dfentral legislation

specifically enacted fomDelhi. In this regard, it was held as

follows:-

A 6 4Further,the Delhi High Court Act, 1966 is an
enactment by Parliament whereunder from
31.10.1966 the High Court has baeeestablished for
the U.T. of Delhiwhich has been referred to as High
Court of Delhi. The territorial jurisdiction of the High
Court includes the territory of U.T. of Delhi. All
original, appellate and other jurisdictions which had
been exercised in reghto this territory by the High
Court of Punjab shall be exercised by the High Court
of Delhi. The Punjab Courtdct, 1918, though only
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extended to Delhi, has the status of a central
legislation directly enacted for Delhiwhen a
provincial Act or an Act Wich may be treated as a
provincial Act was extended to the territory by a
legislature, it would be deemed to be the enactment of
such legislature. This principle has been clearly
recognised by this Court in the caseMithan Lal
etc.v. State of Delhi[1959]1 SCR 445. It is, thus,
clear thaton the extension of the Punjab Courts
Act, 1918, to the U.T. of Delhi, it becomes a
Central Act or an Act of Parliament as it is made
by virtue of powers of Parliament to leqgislate for
the U.T. of Delhi by virtue of Clause (4) of
Article 2460f the Constitution of India. Therefore,
the Punjab Courts Act, 1918 assumes the position of
central legislation enacted specifically for Delhi and
is the law operative in the NCT of Delhi. Hence, the
notification issued by the LtGovernor under Section
19 of the Punjab Courts Act, 1918 has been
authorized by a central legislatiofurther, any
legislation passed by the State Legislative
Assembly is_always subordinate to the laws of
Parl i ament . o

(Emphasis by us)

142. In para 65 oDelhi Bar Association(supra), the provisions
of Article 239AA(3)(b) and (c) were reproduced and the court
observedthat Article 239(3)(b) and (c) limited the power of the

State legislature. It was thereafter further concluded thus:

i 6 6Therefore, from the aforesaid constitutional
provisions, it is clear that in the NCT of Delhithe
laws made by the Delhi Legislative Assembly are
always subordinate to the laws of Parliament
whether prior _or _post in _time. This has been
reiterated by a Constitution Bench of nine Judges
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of this Court inNew Delhi  Municipal
Council v. State of Punjab and OrsAIR 1997 SC
2847, wherein th€ourt held that Delhi Legislative
Assembly is inferior to Parliament in hierarchy. o

67.The power to leqislate of the Legislative
Assembly ofDelhi shall not supersede the powers
of Parliament to make laws with respect to any
matter for Union Territory or any part thereof . If
any provision made by the Legislative Assembly with
respect to any matter is repugnant to any provision of
a law made byarliament with respect to that matter,
whether passed before or after the law made by the
Legislative Assembly, or of an earlier law, other than
a law made by the Legislative Assembly, then, in
either caseahe law _made by Parliament or such
earlier law shall prevail and the law made by the
Leqgislative Assembly shall, to the extent of
repugnancy, be void. The Punjab Courts Act,
1918, being the Central legislation, will have the
primacy over any legislation made by the Delhi
Legislative Assembly on the sulgct and even if the
Delhi Leqislative Assembly has a power to make
law on the subject which is covered under the
impugned notification, Section 19 of the Punjab
Courts Act, 1918 shall prevail on the subject and a
notification _issued thereunder shall not be
invalidated merely because the subjeanatter also
falls within the Concurrent List. 0

(Emphasis by us)

143. The Supreme Court has thus held that even if the Delhi
Legislative Assembly has the power to make laws on the subject,

any legislation passed by theIbielegislative Assembly is always

subordinate to the laws of the Parliamemhether passed prior to

or after the enactment of the Central legislation and Anatle
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239AA(3)(b) and (c) limited the power of the Delhi Legislative
Assembly.The Supreme Qot has reiterated the position that the

Delhi Legislative Assembly does not have the same status as that
of a full State Legislative Assembly and in fact is inferior to the

Parliament in hierarchy.

The above discussion clearly shows that the positicimef
Court Fees Act with regard to Delhi thus would be the same as that

of Punjab Courts Act.

144. Mr. Chandhiok,learned Senior Counsel for the petitioners
has urged at some length that once a central legislation has
occupied a field, the Delhi Legislative Asably has no legislative
competence to legislate on the same subject. The submission is
that the Delhi Legislative Assembly cannot enact any law or make
any enactment in view of t he doc:
support of this submission reliancepikaced on para 4 of the Full
Bench pronouncement reported AR 2003 Delhi 317, Geetika
Panwar & Ors. v. Government of NCT, DelhThis case related to

the enhancement of the pecuniary jurisdiction of this court. Article
241 of the Constitution providethat the Parliament has the
authority to constitute or to declare any court as a High Court for a
Union Territory. In 1966, the Delhi High Court Act, 1966 (Act
XXVI of 1966) was enacted by the Parliament with effect frdtn 5
September, 1966 to provide fibre constitution of a High Court for

the Union Territory of Delhi. In terms of the statutory mandate in

Section 17, the Central Government by a notification in the Official
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Gazette appointed®lof May 1967 as the date from which the
jurisdiction of the Hgh Court of Delhi shall extend to the Union
Territory of Himachal Pradesh as well and from which date, the
court of Judicial Commissioner for Himachal Pradesh shall cease

to function and shall stand abolished.

145. Under Section 5(2) of the Delhi High Couktt, 1966, the
legislature had conferred ordinary original civil jurisdiction in
every suit, the value of which exceeded Rs.5,00;0006n the
High Court of Delhi.

On the 28 December, 2001, theegislative Assembly of the
NCT of Delhi passed theDelhi High Court (Amendment) Act
2001, (Delhi Act No.5 of 2002) to amend the Delhi High Court
Act, 1966 (Act No.26 of 1966) and the Punjab Court Act of 1918.
This Amendment Act, 2001 received the assent of the President of
India on 2% February, 2002 and was gisihed in Part Il of the
Delhi Gazette Extraordinary on % ®&larch, 2002.

146. It is noteworthy that by the Delhi High Court (Amendment)
Act, 2001 enacted by the Delhi Legislature, an increase was
effected in the pecuniary limit of the original civil juristion of

the Delhi High Court from Rs.5,00,00@ Rs.20,00,000/

147. The Amendment Act of 2001 was challenged by way of a
writ petition under Article 226 of the Constitution titléseetika
Panwar v. Union of India & Ors.The challenge before the Full
Bendt has been reported AtR 2003 Del 317and was made inter

W.P.(C)N0.4770/2012 page82 of 531



alia on the following grounds:

() The Amendment Act was ultra vireand
without jurisdiction in as much as the
Leqgislative Assembly of National Capital
Territory of Delhi has no leqislative
competene under the Constitutional scheme to
enact such law.

(i)  The impugned amendment sought to amend an
enactment made by Act of the Parliamehe
subject matter of which does not fall in any of
the items either under Lisk or List-1ll of the
7th Schedule athe Constitution of India.

(i) The Delhi Assembly does not have the
legislative competence to make any fresh law
or amend any existing law in relation to the
jurisdiction and power of the Delhi High Court.
However, even by virtue of the special power
confered under Article 239AA,the Delhi
Legislative Assemblywas not competent to
pass the impugned legislation effecting the
pecuniary jurisdiction of the court.

(iv) Legislative competence was also challenged on
the ground that Articl239 AA (3) (a)of the
Consttution confers jurisdiction on the
Legislative Assembly of National Capital
Territory of Delhi to make laws, which are
subject matter of various Entries in Listand
List-1ll, except matters with respect to Entries
1, 2 and 18 of the State List and Ee$ri64, 65
and 66 of that List in so far as they relate to the
said Entries 1, 2 and 18.

(v) The term"Administration of Justice'used in
Entry 12A of List-lll does not empower the
State Legislatures to make any law as regards

W.P.(C)N0.4770/2012 page83of 531



general jurisdiction and poweof the High
Courts, since it is specifically excluded there
from.

(vi) It was further argued that phrase
admi ni stration of justice
phrase dconstitution and
therefore Article 241 read with Entry 78 of List
| postulatedthat the Parliament alone has the
power to deal with the matters relating to
jurisdiction and power of the High Court.

(Underlining by us)

148. The respondents had pressed a plea of legislative
competency identical to that raised before us. The stand of the
respondents has been noticed in paras 15 to 16 of the judgment

which read as follows:

nl5. We have duly considered
by learned counsel for the parties. In Part VIII of the
Constitution, there is a special provision made with
respect @ Delhi by Article239AA, which was
inserted by the Constitution (69th Amendment) Act,
1991, which came into force with effect from
1.2.1992. From the date of commencement of
Constitution (69th Amendment) Act, 1991 Union
Territory of Delhi is called Natical Capital Territory

of Delhi and the Administrator appointed under
Article 239is designated as Lt. Governor. Clause (3)
of the said Article says that there shall be a
Legislative Assembly for National Capital Territory
of Delhi. The power to legislate,ooferred on this
Legislative Assembly is not at par with that of the
State Legislatures but is limited one as stipulated in
Clause (3) of Articl239AA, which reads:
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16. Bare reading of the aforementionedause
suggest that the Legislative Assembly of National
Capital Territory of Delhi has power to make laws for
National Capital Territory of Delhi with respect to the
matters in List Il or in the Concurrent List, except
which are in Entries 1, 2 and 18la6t-1l and Entries
64, 65 and 66, in so far as they relate to Entries 1, 2
and 18 of the said list. As such it is competent for the
Legislative Assembly of NCT of Delhi make any law
in respect to all matters in entry -BLof List Il as
well. True scope oEntry 11A in List-lll will be
examined in subsequent part of
(Underlining by us)

149. In Geetika Panwar(supra), before the Full Bench of this
court, the NCT of Delhi had urged that legislative competence to
make the legislation was dertvédy the Legislative Assembly of

the NCT of Delhi from Article 239 AA(3)(c) of the Constitution

and the court was also called upon to interpret Entry 11A of List I

of the Seventh Schedule. It was also urged that the legislation
proposed by the Delhi Leglature had received the assent of the
President and would prevail for this reason as well. These very
submissions have made before us by the respondents in the present
case. The Full Bench of this Court considered and rejected these

submissions, holdings follows:

n39. Under t he Ctohresfold t ut i on,
distribution _of Legislative Powers provided by

Article 246between the Union and the States. List

Is the Union List. It includes those subjects over
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which the Parliament alone has exclusivavpr to
legislate. On items included in Li{ the State
Legislatures alone have jurisdiction to legislate.
Concurrent power is conferred on the Parliament and
the State Legislatures over items included in-List
The residuary power belongs to the |Ranent.
Article 254deals with inconsistency between the
laws made by the Parliament and the laws made by
the State Legislature an@lause (3) thereof says
that Union Law shall prevail where State Laws is
repugnant to it.

40. We, in this case, are coneed with special
provision, which has been made wittespect to
Delhi underArticle 239AA andreliance was placed

on behalf of the respondents to the first proviso to
Sub-clause (c)of Clause (3)that if any provision of
law made by the Legislative Assembith respect to
any matter is repugnant to any provision of a law
made by Parliament with respect to that matter,
whether passed before or after the law made by the
Leqgislative Assembly and if such law made by the
Leqgislative Assembly has beemeserved for the
consideration of the Presidentand hageceived his
assent, such law made by the Legislative Assembly
shall prevail in National Capital Territory . It was
urged that since amendments had earlier been carried
out to Subsection (3) of Sectioh of the Delhi High
Court Act, 1966 by the Parliament, the impugned
legislation made by the Legislative Assembly of
National Capital Territory of Delhi, which had been
reserved for the consideration of the President and
had also received his assent is to prewgivistue of
first proviso to Sulxlause (c) of Clause (3) of
Article 239AA. Learned  Attorney  General
submitted that the Presidential assent cannot cure
the basic defect of lack of legislative competendé.

the Delhi Leqgislative Assembly had no legislative
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competence to pass the impugned leqislation,
Presidential assent is of no avail. The guestion of
repugnancy can arise only when Parliament and
the State Legislature have passed legislation, in
respect of one or more entries in the Concurrent
List. The Delhi High Court Act, 1966 was passed
by the Parliament, in _exercise of its leqgislative
power under Entry 78 of List | of the Seventh
Schedule of the Constitution. The said Act wagot
passed in respect of any entry in the Concurrent
List. In fact, Entry 11-A of List Ill was not in
existence when the Parliamentary legislation was
passed,therefore, the question of repugnancy does
not arise. Field of legislation with regard to
constitution_and organisation of High Courts was
an occupied field by the Parliamentay leqgislation,
namely, the Delhi High Court Act, 1966, therefore;
also the Delhi Leqgislative Assembly had no
competence to enact the impugned legislationo

(Emphasis supplied)

Thus, it was held by the court that in view of the Delhi High
Court Act havng been enacted by the Parliament, the subject
Aconstitution and organizationo of
field and, therefore, the Delhi Legislative Assembly was not
competent to enact the legislation. The Full Bench held that
consequently the Dei Legislative Assembly had no competence

to enact the impugned legislation.

150. Interestingly, the court has read the concept of occupied field
usually referred to in the context of the Concurrent List entries with
regard to which the Union and the Statesehewncurrent power to
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legislate, into the consideration of the legislative competency of the
Legislature of Delhi, a Union Territory. More important is the
enunciation of the binding principle of law that Presidential assent

would not cure the basic defatlegislative competence.

151. We are informed that the decision of the Full Bench of this
court was not assailed by the respondents any further and has

attained finality.

152. The respondents have submitted that the decision of the High

Court of Delhi in the cas of Geetika Panwar v. Government of

NCT of Delhidoes not apply to the present case as this was a case

related to List | Entry 78, whereas the present case falls only under

List Il Entry 3, with no corresponding entry, similar or otherwise,
undereitherL st | or List | 11. They al s
reliance onGeetika Panwar(supra) is premised on an erroneous
understanding of the principle6foccupi ed fi el do. T
state t hat t he doctrine of 6occu
jurisprudence of the Supreme Court in the context of specific

entries in List Il of Schedule VII of the Constitution, that are
expressl y rnoaadcerrespanding pnerycim Lost | or List

lll. In the present case, the Delhi Legislative Assembly is
conpetent under Article 239AA read with Entry 3 of List Il to

enact legislation prescribing the rate of court fees. This entry is not

subject to any Entry in List I.

153. The respondent also stated that merely bectneseecision
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in Geetika Panwaisupra) was nochallenged did not mean that its
ratio could be said to have attained finality. There is no question of
there being any res judicata aasvis a plenary legislation. The
judgment can at most be considered as a precedent and its
precedential value isgmificantly eroded by a later judgment of the
Supreme Court2005) 2 SCC 591]Jamshed N. Guzdar v. State of
Maharashtra & Ors. where it was stated in para 58 that the
interpretation of the Constitution is the sole prerogative of the
constitutional courtsand the stand taken by the executive in a
particular case cannot determine the true interpretation of the

Constitution.

154. These submissions fail to note the binding principle noticed
heretofore that so far as Union Territories including Delhi are
concernedthe subjectwisseparation by the Lists in Schedule 7 of
the Constitution is inconsequential. The reference to the Lists in
Article 239AA appears to be for the purpose of clarifying the
limitation on the powers of the Delhi Legislative Assembly. It
neither transforms the status of Delhi into a fflkdged statenor
confers special authority to legislate. It certainly does not confer a

status above the Parliament on the Delhi Legislative Assembly.

155. While there can be no dispute with the principle @oevn in
Jamshed N. Guzdafsupra), we have applied this very principle
when we conclude that it is the interpretation and principles laid
down by the Supreme Coudnd the Full Bench of this Couite.

Constitutional courts in constitutional chalgges, vhich bind the
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presentconsideration. More importans the fact that we have
drawn strength on pronouncements interpreting Article 239AA
whereas the respondents are unable to place any precedent wherein
examination of Article 239AA of the Constitution hdseen

undertaken.

156. We may also briefly examine the manner in which the
respondents have proceeded in the matter @Gesttika Panwar
(supra). Our attention has also been drawn to the amendment
effected thereafter to the pecuniary jurisdiction of this colirvas

the Parliamentwhich legislated on the matter thereafter and
enacted thédelhi High Court Amendment Act (Act 35 of 2003)

effective from 16" July, 2003 increasing the original civil

pecuniary jurisdiction of this court to suits the value of which
exceeds Rs.20,00,000/The pecuniary jurisdiction of the original
side of the Delhi High Court by the Delhi High Court Act, 1966

has been increased by the following amendments:

Year Pecuniary jurisdiction
1966 Over Rs.25,000/
1969 Over Rs.50,000/
1980 Over Rs.1,00,000/
1999 Over Rs.5,00,000/
16" July, 2003 Over Rs.20,00,000/

157. It is noteworthy that even after coming into force of the
Government of NCT of Delhi Act, 1991, the amendments to the
Delhi High Court Act enhancing the pecuniary jurtsibn of the

Delhi High Court were effected only by the Parliament. The
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respondents have therefore accepted the above legal position on the
limitations in the legislative competence of the Delhi Legislative
Assembly as laid down in the above judgmentgpeeially with
regard to the jurisdiction to effect amendments to Central
legislation. The respondents have thus admitted and accepted the
legislative supremacy of the Parliament and parliamentary

legislations.

158. In ajudgment rendered by one of us (Gitdtd, J.) reported
at165 (2009) DLT 418, Delhi Towers Ltd. v. G.N.C.T of Delan

issue arose as to whether an approved scheme of amalgamation
under Sections 391 to 394 of the
exigible to stamp duty. The petitioner had plhageliance on two
notifications: the first notification bearing no.1 dated’ J@nuary,

1937 and the second notification bearing no.13 datell 25
December, 1937; the Indian Independence Act, 1947 and the
provisions of the Constitution of India. It wasgad that these
notifications were applicable even on date and the applicant would
by virtue thereof be entitled to the benefit thereunder and remission
of stamp duty on the transfer of property which takes place by
virtue of approval by the Company Couof the scheme of

amalgamation.

159. On behalf of Government of NCT of Delhi, learned counsel
had inter alia argued that the two notifications had not been
accepted by the Legislative Assembly of the Government of NCT

of Delhi and consequently would stand rajge. Similar
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submissions, as have been placed before this court, with regard to
the unique position of Delhi in the constitutional scheme as well as
the legislative power of the Delhi Legislative Assembly were
pressed by the parties. Given the contastiof the parties in the
present case, the following observations made in this

pronouncement may be usefully adverted to:

NR12.5 Del hi occupies a unique
among the Union Territories listed in the

Constitution. Part VIII of the Constitign is

concerned with the provisions regarding Union

Territories. Special provisions for some of the Union

Territories have been made in Artid89. By virtue

of the amendment of 1991, ArticB89AAwas

incorporated to make special provisions with regard

to Delhi which was renamed as the National Capital

Territory as a result thereof.

XXX XXX XXX

12.7 Article 239AA specifically states that it is
subject to other constitutional provisiorS8o far as
the conferment of legislative power isnoerned the
same is to be founimh Article 239AA(3). While sub
clause 3(a) is concerned with the conferment of
power on thelegislative Assembly, subclause (b)
specifically states that the powers of the Legislative
Assembly shall not derogate from thewmss of the
Parliament to make laws with respect to any matter
for a Union Territory or part thereof.

12.8 The constitutionally recognised superiority of
the leqislative competence of the Parliament is also
set out in Sufzlause (c) of Articl39AA(3)which
provides that, ifany provision of law made by the
legislative assemblywith respect to any matter is
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repugnantto any provision ofa law made by the
Parliamentwith respect to that mattewhether passed
before or after the law made by the legislative
assembly, or of an earlier law, thdre law made by
the Parliament or such earlier law shall prevail and
the law made by the Legislative Assembly shall, to
the extent of the repugnancy, be voithe second
proviso to Sulclause (3) of Articl&39AAalso
provides that nothing in the suttause shall prevent
the Parliament from enacting at any time any law
with respect to the same matter including a law
adding to, amending, varying or repealing the law so
made by the legislative assembly.

12.9 It is alsmecessary to examine Artickl6 of the
Constitution so far as the legislative competence of
the Parliament is concerned which reads as follows:

XXX XXX XXX

Subclause 4 of Article460of the Constitution of
India, therefore empowers theafiament to make
laws with respect to any matter for any part of the
territory of India not included in a state,
notwithstanding that such matter is enumerated in the
State list Legislation in respect of the Union
Territory would be such matterhese onstitutional
provisions thus set out in clear terms the legislative
competence of the Parliament to legislate with respect
to Delhi.

12.10 Inexercise of powers under ArticB89AA of
the Constitution, the Parliament passedthe
Government of National Cépl Territory of Delhi
Act, 1991 which also took effect from the 1st of
February, 1992. This by itself would show that the
Delhi Legislature is subordinate to the Parliament.

12.11 The Government of National Capital Territory
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of Delhi Act, 1991 was enaced to supplement the
provisions of the Constitutionrelating to the

Legislative Assembly and Council of Ministers for
the National Capital Territory of Delhi and for
matters connected therewith or incidental thereto. ...

XXX XXX XXX

12.12An issue as to the supremacy of the Legislative
Assembly of Delhi over the Parliament and the
impact of the afore noticed constitutional provisions
fell for consideration before the Constitution Bench
of nine Judges of the Supreme Court. In its judgment
reported at (1997) 7 SCC 339 New Delhi Municipal
Council v. State of Punjab and Qrshe court held
that the Parliament would be in a position of
superiority in _hierarchy qua the Delhi Legislative
Assembly In this regard, in para 10 of its judgment,
the Constitution Bench had construed the implication
of provisions of Section 239AA wavis the
Government of National Capital Territory of Delhi
Act iIin some detail €0
(Emphasis by us)

160. In para 12.13, the decision of the Supreme CourAlR
2009 SC 693Delni Bar Association v. UOI and Orswas relied

upon. It was finally held ielhi Towers Ltd.(supra) as follows:

n12. 14 F r d e appdreat thatlthe power
of the Parliament to leqgislate under Arti@4é5 of the
Constitution in respect of fdon Territories is not
denuded or derogated by the provisions of
Article 239AAor any other provisions of the
Constitution, and the Parliament has the leqgislative
competency to legislate with regard to any subject so
far as the National Capital Territorgf Delhi is
concerned. therefore find force in the submission
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that by virtue of the powers conferred in
Article 239AA (3)(b) and246(4), the Parliament has
the leqislative competence to enact laws applicable to
Delhi. 0O

(Underlining supplied)

161. Given the athoritative and binding enunciation of law by
the Supreme Court iNew Delhi Municipal Council and Delhi

Bar Association(supra) as well as the Full Bench adjudication in
Geetika Panwar(supra), it may be said that it is unnecessary to
advert to a Singl®&ench judgment of this court. We have noticed
this judgment in some detail because the Government of NCT of
Delhi made the same arguments in opposition as have been placed
by it in the present case. These submissions of the Government of
NCT of Delhi wee rejected. The judgment Delhi Towers Ltd
(supra) was also not challenged by the Government of NCT of
Delhi and has attained finality. Yet the same issues have been

repeated before us.

162. In yet another pronouncement reportedils&R (2009) IV

Delhi 280, M/s Narinder Batra v. Union of Indiaby one of us

(Gita Mittal, J.), the question with regard to distribution of
legislative powers between Union and the States based on the lists
in the 7" Schedule had arisen for consideration. Even though the
instant @se is not concerned with the distribution of legislative
powers between the Union and States but between the Union and a
Union Territory i.e. the National Capital Territory of Delhi, the

observations made in this pronouncement on the separation of
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powers and interpretation of the items in the Schedule to the
Constitution are useful. Reliance was placed on the earlier
pronouncement of the Supreme Cour{d002) 4 SCC 275, Union

of India v. Delhi High Court Bar Association & Ors.In this case,

the court vas concerned with a challenge to the power of the
Parliament to enact a law constituting a tribunal like the Banking
Tribunal. On the aspect of construction of constitutional

provisions, the court placed reliance on the following observations
in AIR 1955SC 58, Navinchandra Mafatlal v. CIT

Nné The cardinal rul e of I nterp
that words should be read in their ordinary, natural

and grammatical meaning subject to this rider that in

construing words in a constitutional enactment

conferring l@islative power the most liberal

construction should be put upon the words so that the

same may have effect in their w

163. So far as the supremacy of the Parliament to enact legislation

Is concerned, ilNarinder Batra (supra), it was observedus:

A 65 . _suprbneacy of the parliament has been

provided for by the non-obstante clause under

Article 246(1)and the words 'subject to' in

Article 246(2) and (3).Under Article246(1) if any

of the entries in the three lists overlap, the entrysin |

I will prevail. (Ref: AIR2007SC1584 Greater

Bombay Ceop. Bank Ltd. v. United Yarn Tex. Pvt.

Ltd. and Ors.;2007 AIR SCW 232%reater Bombay

Coop. Bank Ltd. v. United Yarn

(Emphasis supplied)
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164. Mr. Chandhiok, learned Senior Counsel Idaced before

this court the pronouncement of a Division Bench reporteidat
(2012) DLT 241 (DB), Vinod Krishna Kaul v. Lt. Governor NCT

of Delhi & Ors. wherein the court had taken a view that the Delhi
Legislative Assembly had the competence to letgslan the
subject matter which was in issue before the court. In this case, the
court was examining a challenge to the unit area method of levying
property taxes in Delhi as were introduced by virtue of the Delhi
Municipal Corporation (Amendment) Act, 2B0as well as the
Delhi Municipal Corporation (Property Tax) Byaws, 2004 and a
prayer was made that both be declared as unconstitutional and void
ab initio. The petitionerods <chal
that the Legislative Assembly for thdCT of Delhi lacks the
legislative competence to enact the Amendment Act, 2003. It was
further contended that the Presidential assent in the manner
stipulated in Article 239AA(3)(c) was not there.

165. Our attention has been drawn to para 2 of this
pronouncera n t wher ein t he court has
challenge to the legislative competence placing reliance on the
pronouncement of the Supreme Court reported97 (7) SCC

339, NDMC v. State of Punjab The observations of the court in

Vinod Kaul (suprg are as follows:

n4. Let us examine the content
"Union Taxation" argument. We note that

Article 289(1)of the Constitution of India declares

that the "property and income of a State shall be
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exempt from Union taxation". INDMC v. State of
Punjab (supra), the question which arose for
consideration was whether the properties of the States
situated in the Union Territory of Delhi were exempt
from property taxes levied under the municipal
enactments in force in the Union Territory of Bielt

Is in this backdrop that thguestion of whethethe
property taxes under the two Municipal Acts extant in
Delhi constituted Union taxation or netarose for
consideration. While doing sdhe Supreme Court
observed that the States put togethemdb exhaust
the territory of India and that there are certain
territories which do not form part of any State and yet
are territories of the Union. The Supreme Court noted
that the States and Union Territories are different
entities as was evident from uagee (2) of
Article 1 and, indeed, from the entire scheme of the
Constitution.It was further observed by the Supreme
Court that Article245 (1)prescribed that while
Parliament may make laws for the whole or any part
of the territory of India, the legislate of a State may
make laws for the whole or any part of the State.
Article 1 (2)read with Article245 (1)would show
that so far as the Union Territories are concerned, the
only lawmaking body is Parliamentt was also
observed that the legislature afState cannot make
any law for a Union Territory inasmuch as a State
legislature can make laws only for that Stafbe
division of legislative powerbetween Parliament and
the State legislatures is clearly indicated in
Article 246 of the ConstitutionThe Supreme Court,
importantly, noted that the division is only
between Parliament and the State legislatures, that
is, between the Union and the States and th#tere

is no_division_of legislative powers between the
Union and the Union Territories as muchas there

Is no_division of powers between States and the
Union_Territory . The Supreme Court held that
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insofar as the Union Territories are concerneds
clause (4) of Article246that is relevant and that
says that Parliament has the power to make laws
with respect to any matter or for any part of the
territory of India not included in a State
notwithstanding that such matter is enumerated in
the State list. The Supreme Court categorically
held that as the Union Territory is not included in
the territory of any State, it was Parliament alone
that was the lawmaking body available for such
Union Territories .

5. The Supreme Court also noted that in the year
1991, the Constitution provided for the establishment
of a legislature for the Union Territory of Del
(National capital Territory of Delhi) by the
Constitution (Sixtyninth) Amendment Act, 1994ut,

the legislature so created was not a fullledged
legislature nor did it have the effect of
transforming the status of Delhi from a Union
Territory to that of a Statewithin the meaning of
chapter | of part Xl of the Constitution

XXX XXX

XXX

7.  With regard toDelhi, the Supreme Court in

NDMC v. State of Punjab (supra) observed as

under:
i é | n,itis alsm a territory governed by
clause (4) of Article246. As pointed out by
the learned attorney general, various Union
Territories are in different stages of evolution.
Some have already acquired statehood and
some may be on the way to iThe fact
however, remains that thog surviving as
Union _ Territories _are governed by
Article 246(4)notwithstanding the
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differences in their respective setps - and
Delhi, now called the "National Capital
Territory of Delhi", is yet a Union

Territory .0
(Emphasis by us)

166. These observations we reiterated in para 10 of the

pronouncementinod Kaul (supra)] in the following terms:

n10. What has to be examined
power behind the Amendment Act of 2003? Did the
Legislative Assembly of NCT of Delhi have the
power to legislag on the field of property taxation or
not? This can only be seen from constitutional
provisions. There is no_dispute that the NCT of
Delhi_is not a State; it continues to be a Union
Territory. Thus, Parliament has the full array of
powers to leqislate inrespect of NCT of Delhi.As
pointed out by the Supreme Court in NDMC v.
State of Punjab (supra) insofar adNCT of Delhi is
concerned, it being a Union Territory, "there is no
such thing as List I, List Il or List lllI". And, the
only leqislative body is Pdiament --or a legislative
body created by it, that is, the Legislative Assembly
for the NCT of Delhi. By \virtue of
Article 239AA (Special provisions with respect to
Delhi), the Union Territory of Delhi has been named
as the National Capital Territory®&e | hi . . . . 0
(Emphasis by us)

167. Mr. Chandhiok has further submitted that in the light of the
above principles laid down by the Supreme Court, in para 16 of
192 (2012) DLT 241 (DB), Vinod Krishna Kaul v. Lt. Governor,

NCT of Delhi,the court noticedhe reliarce of the petitioner on the
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pronouncemenodf the Supreme Court iKaiseri-Hind. In para

20, the court refers to the proviso to Article 239 AA (3)(c) as well

as the repugnancy betweanlaw made by the Delhi Legislature

and Parliamentary law. It is contdad that in this backgroundhe

finding by the court in para 26 that the mere statement in the
proposal for Presidenti al assent

incorrect in law.

168. We find that Clauses 3(a) & (b) of Article 239AA have also
been reproducechithe judgment. After these observations, the
court directed itself only to the question as to whether the
Legislative Assembly of Delhi had the power to legislate on
property taxes. On this issue, in para 15, it was heldhbkatower

to legislate withregard to property taxes is traceable to Entry 49 of
the State List, which, has not been excluded from the domain of the
Legislative Assembly of NCT of Delhi by ArticB39AA(3)(a) of

the Constitution and it was therefore, held that the said Legislative
Assembly had the power and competence to legislate with regard to

"taxes on lands and buildings".

169. Mr. Chandhiok, learned Senior Counsel submits that the
binding conclusions of the Supreme Court noted in the earlier paras
7 and 10 of the pronouncement haggcaped attention in the
concluding paragraphs of the judgment\mod Krishna Kaul
(supra) It is pointed out by Mr. Chandhiok, learned Senior
Counsel that the principles laid down by the Supreme Court in
2008 (13) SCC 628, Delhi Bar Association v. dniof India and

W.P.(C)N0.4770/2012 pagelOlof531



Othersand the Full Bench decision of this courtAiR 2003 Del
317, Geetika Panwar v. Govt. of NCT of Dellappear not to have
been placed before the Division BenchVWimod Krishna Kaul

(supra).

170. The contention of learned Senior Counisethat in view of

the settled principles of law on this issue having not been placed or
considered inVinod Krishna Kaul (supra), the said judgment
cannot bind the present consideration. It is contended that it is the
law laid down and the findings in tl@@ithoritative pronouncements

on the issue by the Supreme Court and the Full Bench which has to

guide the consideration before us.

171. In support of this submission, reliance is placed on the
pronouncement of the Jharkhand High Court report&d&2 Law
Suit (Jhar) 482, Kiran Manjhi v. State of Jharkhand & Ors.,
State of Jharkhand & Ors. v. Sur Singh Hasdaln this case, the

court had observed thus:

no . T h e sinpleJadge, endsubsequent order
dated 14.11.2011 dismissing the writ petitions, held
that he earlier judgments proceeded on mistake of
facts. Obviously, if the judgment is rendered ignoring
material facts which are relevant and if those facts
would have been brought to the knowledge of the
same Court, the Court may not have taken the same
view which has been taken then judgment is no
judgment and can be declared per incuriam. When
very foundational fact of judgment itself is a cause for
a decision and that fact is found to be wrong, then that
judgment can be declared per incuriam even by the
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Coadinate Bench. If the judgment runs just contrary
to the statutory provisions of law, then also that
judgment can be declared per incuriam even by the
Coordinate Bench but before holding so the fact and
law must be clear and should be apparent so as to
reach to that conclusion of mistake of fact or mistake
of law by not doing roving or deep enquiry and this
mistake must be apparent from the face of the order
as well as by mere reading of the law. Therefore, we
have to examine the issue in the light of thasons
given in the two different sets of impugned
judgment / orders. o

172. On the questions which have been urged before us, it needs
no elaboration that we are bound by the enunciation of law by the

Supreme Court and the Full Bench pronouncement of this Court.

173. It has been categorically declared that the Delhi Legislature
remains subordinate to the Parliament; that it has not been
conferred the power to repeal or amend or in any manner impact

any Central legislation.

174. Article 246 which provides for separatioof legislative
powers between States legislatures and the Centre, does not
provide for separation of powers between a Union Territory and a
State.

175. We have discussed above that Delhi is not a State within the
meaning of the expr emansarniod Arti cl
Territory. The separation of powers by the Lists is not applicable to

the Union Territories under the Constitutional scheme.
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176. Before us the respondents source their power to legislate to
clause 3(a) of Article 239AA. It is submitted that timeelhi
Legislative Assembly is empowered to make laws with respect to
any of the matters in the State List and the Concurrent List subject
to the exceptions detailed therein. In making this submission, the
respondents overlook the opening words of claysg Gf Article
239AA. Article 239 AA of the Constitution, under which the
respondent claims to have exercised its legislative power, begins
wi t h t hsubjestdo pdogisioliis of the Constitutéon From
the commencement of Article 239AA(3)(a), the Léafise
Assembly of the National Capital Territory of Delhi has power to
make laws for the whole or any part of the National Capital
Territory with respect to any of the matters enumerated in the State
List or in the Concurrent List. This legislative powederArticle

239AA(3)(a) is subject to provisions of the Constitution, meaning

thereby that the Legislative Assembly of the National Capital
Territory of Delhi cannot alter or amend the Parliamentary statute
notwithstanding that it has power qua entrired.ist Il. Article
239AA(3)(a)itself provides as under:

ANot hi nglausena) shallbderogate from the
powers of Parliameninder this Construction to make
laws with respect to any matter for a Union Territory
or any part thereofo.

177. Clause 3(b) ofArticle 239 AA reiterates that the powers of
the Delhi Legislative Assembly under Article 239 AA (3)(a) do not
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derogate from the power of the Parliament to make laws with
respect to any matter for a Union Territory or any part thereof.
Thus only limited pwer is given to the Delhi Legislative
Assembly under Article 239AA to legislate. Clause 3(c) declares
the supremacy of a Parliamentary law over any law made by the
Delhi legislative assembly, whether passed before or after the law
made by the legislativassembly. It goes to the extent of declaring
that to the extent of its repugnancy with the Parliamentary law, the
law enacted by the Delhi legislative assembly would be void. Sub
clauses (b) and (c) thus reinforce the supremacy of the

Parliamentary lawen further.

178. We find an important difference between the expressions
used in Articles 239 and 254 which further highlights the
Parliamentary legislative supremacy over the powers of the Delhi
legislative assembly. In Article 254(1) of the Constitution, the
words Awhich the Parliament I S
incorporated. These are not to be found in Article 239AA.
Therefore so far as Delhi is concerned, the Parliament is supreme
so far as legislation is concerned. It is also evident from theeabov
discussion that so far as NCT of Delhi is concerned, despite Article
239AA, extremely limited jurisdiction is conferred on the
Legislative Assembly under Article 239 AA and that the law made

by the Parliament is supreme.

Whether Lists in the Seventh Sctiele are a substantive source
of power for the Parliament and the State Legislatures?
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179. We may now examine the impact of the subject wise

demarcation in the Lists incBedule VII and the effect thereof.

180. Before this court the respondents have sourced their
jurisdiction to legislate on the subject of court fees, not only to
Article 239AA of the Constitution but have heavily relied on
Article 246(3) and Entry 3 in List Il of the Seventh Schedule.

181. So far as entries in the lists are concerned, they do not confer
the power of legislation but set out the field of legislation [Ref :
(2002) 8 SCC 481, TMA Pai Foundation v. State of Karnathka

182. Mr. Chandhiok has drawn our attention to the judicial
precedent reported §2011) 3 SCC 139, Offshore Holdings Pvt.
Ltd. V. Bangalore Development Authority & Orsconstruing
whether entries in the Lists under the Seventh Schedule were a

substantive source of power for a legislature.

183. In the case ofcirnar Traders (1) v. State of Maharashtra
(2004) 8 SCC 505the court was considag the question of
whether all provisions of the Land Acquisition Act, 1894 (another
Central enactment) can be read into the provisions under Chapter
VII of the Maharashtra Regional and Town Planning Act, 1966 and
the correctness of the view of the SupeeCourt in(1995) Supp

(2) SCC 475, State of Maharashtra v. Sant Joginder Singhhe

court observed that the Land Acquisition Act is relatabl&rnty

42 of List Il while the State enactment i.e. BDA Act was relatable
to Entries 5 and 18 of List Il of"" Schedule With regard to the
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effect of the entries in the lists and their constructiorparma 67

t he Supr eme CoTheéntriesinghe legiskative listh at i
are not the source of powers for the legislative constituents but

they merely dearcate the fields of legislationo The court
reiterated the wethdse entaes ark odbe posi t
construed liberally and widely so as to attain the purpose for which

they have been enacted. Narrow interpretation of the entries is

likely to defeat their object as it is not always possible to write

these entries with such precision that they cover all possible topics

and without any overlapping o

184. After a detailed consideration of the principles laid down in
several judicial pronouncementso far as the conflict between a
law made by the Parliament and another legislation made by the
State Legislation is concerned, the Supreme Court laid down
binding principles in paras 71 and 72 (#011) 3 SCC 139,
Offshore Holdings Pvt. Ltd. v. Bangate Development Authority

& Ors.) (supra) which deserve to be consideredxtenso and read

as follows:

i 7 1The Courts have taken a consistent view and
it is well-settled law that various Entries in three

lists are not powers of legislation but are field of

legislation. The power to legislate flows, amongst
others, from Article 2460f the Constitution.

Article 246(2) being the source of power
incorporates the non  obstante  clause,
'notwithstanding anything contained in Clause (3),
Parliament and, subje¢ to Clause (1), the
legislature of any State' have power to make laws
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with respect to any of the matters enumerated in
List Ill. Article 246clearly demarcates the fields
of leqgislative power of the two leqislative
constituents It clearly states on whdield, with
reference to the relevant constitutional Lists and
which of the legislative constituents has power to
legislate in terms of Article46of the Constitution.
While the States would have exclusive power to
legislate under Article246(2)of the Castitution in
relation to List Il; the Concurrent List keeps the field
open for enactment of laws by either of the legislative
constituents. O

(Emphasis by us)

It is therefore well settled that the entries in the Lists provide
the field in which the Parlraent or the State Legislature may
legislate. Power to legislate therefore cannot be sourced to entries
in the Lists. Authority has to be found in the substantive

constitutional provisions.

185. Itis trite that the power to legislate flows from Article 246 of
the Constitution. The Constitution recognizes only two legislative
constituencies i.e. the Parliament and the State Legislative
Assemblies as is manifested by Article 246 and the Seventh
Schedule. The Lists do not confer or create the power to legislate,
but only define the field of legislation, the boundaries of the
separation of power with regard to the field of legislation. Article
246(3) is applicable only to States, and not to Union Territories. It
therefore needs no further elaboration that théhiDieegislative

Assembly cannot source its legislative competence to legislate on
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the subject of court fees (other than those applicable to the
Supreme Court) to Entry 3 in List Il which is the State List. On the
other hand, Parliament has the legislateepetence by virtue of
Article 246(3) and Article 239AA(3)(b) to make laws in respect of

all entries in all lists.

186. Article 246(1) contains a non obstante clause, while sub
clauses (2) and (3) contain the ex
Par | i apoveenundes Article 246(4) to legislate on subjects
even in List Il (State List) in respect of the Union Territories is
primary. Therefore, a law made by Parliament will prevail over any
law made by the Delhi Legislative Assembly, including any law
made vith respect to fees for the High Court or the subordinate

courts.

187. The Delhi Legislative Assembly has also no power to effect
legislation with regard to any subject on which there is an existing
Central legislation. By virtue of Article 246(4), only the lRanent

Is empowered to amend or repeal a central legislation.

188. We have noted above thatiew Delhi Municipal Council
v. State of Punjab(supra)(SCC pg 414 paras 15256), it was
held that thehree Lists in the Seventh Schedule of the Constitution

hawe no relevance to the Union Territory of Dedimce Parliament

can make law respecting all the entries in all the three Li&tsfar

as Delhi is concerned, there is, thus, no separation of legislative

power by the Lists. The Parliament remains supresmefar

W.P.(C)N0.4770/2012 pagel09of 531



legislation on any of the subject matters including that under Entry

3 of List Il, which is relied upon by the respondents.

189. On t he concept OQAIR 2008 Dathu3id, ed f i €
Geetika Panwar & Ors. v. Government of NCT, Delhihere
amendment At of Delhi High Court, 1996 was in question held as

under:

n40. éeField of |l egislation with
and organisation of High Courts was occupied

field by the Parliamentary legislatiomamely, the

Delhi High Court Act, 1966, thereforelsa the Delhi

Legislative Assembly had no competence to enact the

impugned legislation 0

190. In the instant casethe Central Court Fees Act, 1870
admittedly occupies the fieldTherefore, once there is a Central
Legislation, the same can be amended byPhdiament alone, in

the Union Territory of Delhi.

For all these reasons, it has to be held that the Delhi

Leqgislative Assembly has no leqgislative competence to legislate on

the same subject.Article 239AA of the Constitution does not

empowerthe Delhi Legislative Assemblyto enact any law on the

same subject or effect any amendment thereto.

1 Purpose of Statement of Objects and Reasons in a
legislation- whether essential and whether it is an aid to
leqgislative interpretation?

191. The petitioners points outhat the Court Fees Act was
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amended in 1867 to enhance the court fee. However, in view of the
repressive effect on the litigation of the 1867 court fees
enhancement on the general litigation of the country, it had to be

amended within two years in 1870ltaver the court fees.

192. The reasons detailed in the Statement of Objects and
Reasons of the Court Fees Act, 1870 are relevant for the present
consideration. The material extract thereof reads as foHows:

AThe rates of St ampand ees | evi
offices established beyond the local limits of the

ordinary original civil jurisdiction of théligh

Courtsof Judicature at Fort William, Madras and

Bombay, and in proceedings on the appellate side of

suchHigh Courts, were, as fixed by Act XXVI of

1867, toa great extent tentative.

The experience gained of their working during the
two years in which they have been in force, seems to
be conclusive as to their repressive effect on the
general litigation of the country

It is, therefore, thoughéxpedient tomake a general
reduction in the ratesnow chargeable on the
institution of civil suits, ando revert to the principle
of maximum feewhich obtained under the former
law.

It is proposed also teeduce the valuatiofixed by the
existing law for thecompuation of the fee leviable on
suits relating to landinder temporary settlement or
land exempt from the payment of revenue to the
Government which is believed to be at least relatively
excessive as compared with the valuation of
permanently settled land; @nto provide for the
valuation of suits relating to mere parcels of land
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which, though forming part of estates under
settlement, bear no specific allotment of any portion
of the assessment of Government revenue on such
estates, at the estimated sellingcerof such land, as
was the rule in those cases under Act X of 1862.

The want of some fixed valuatiorapplicable to
certain classes on suits, as for example, suits
instituted between landlord and tenant to recover a
right of occupancy or enforce adjustnteor suits for
maintenance or for an annuity the subjecitter of
which though not absolutely indeterminable, is
certainly not susceptible of readgtermination, has
given rise to much uncertainty and variety in the
procedure adopted by the several @®uin such
cases; and the amendment of the existing law in this
respect is felt to be urgently called for

XXX XXX XXX

Thead valorem fe@mow chargeable on summary suits
instituted under Act XVI of 1838 and the Bombay
Act (5 of 1864), is represented asworking
unsatisfactorily and the substitution of a fixed rate is
recommended.

It is to be observed that an award in such cases is
liable to be set aside by a judgment passed in regard
to the same matter in a regular suit; henapiears
more equitable to treat these summary suits as
miscellaneous applications and to subject them to a
similar fixed institution fee

As theBill provides for a considerable reduction of
the feesheretofore chargeable on civil suits of small
amount, it seesiunnecessary to maintain the present
distinction between the Courts of Cantonment Joint
Magistrates and other Civil Courts in respect of the
amount of feeleviable on the institution of such
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suits. o
(Emphasis by us)

193. So far as the fees imposed on petisiom criminal courts is
concerned, the Statement of Objects and Reasons to the 1870

enactment make the following declaration:

Al n deference to the strong obj
the local authorities in certain Provinces to the

retention of the fee im@®d on the presentation of

certain petitions in th€riminal Courtsit is proposed

to reduce the amount of such flem one rupee to

eight annas. 0

194. The Statement of Objects also clearly set out the statutory
intendment so far as the court fees on revepegtions; and

request of the military courts are concerned in the following terms:

A T hueiform exactionof a fee of eight annas in the
case of all petitions addressed to a Revenue Officer or
a Magistrate, works harshly in its application to such
communcations when presented by persons having
dealings or transactions with the Government in
relationto such transactiong&quitable considerations
require that petitions of this kind should eecepted
from the operation of the general rukend the BIll
makes suitable provision for such cases.

XXX XXX XXX

It is proposed also t@xempt suitsinstituted in a
Military Court of Requests from the payment of any
fee. The constitution of such Courts is peculiar; they
form no part of the regular rohinery employed in
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the general administration of justice, the present
measure therefore is inapplicable to them. Moreover,
the suitor in such Courts is placed at this disadvantage
as compared with suitors in the ordinary Civil Courts
that, althoughhe maygain his case, he is unable to
recover the costs which he has incurred in prosecuting
his claim; hence the incidence of the taxation imposed
by the levy of an institution fee in such cases is
l nequi tabl e. o

195. With regard to the cases relating to marriage, $tatement

of Objects and Reasons contained the following statements:

ASuits for the restitution of
occurrence in Punjab are held to be somewhat
excessively taxed under the present, kaich prescribes

that in suits the moneyalue of the subjeanatter of

which cannot be estimatetixed fee of Rs.10 shall be

levied; the Bill substitutes for that rate in such cases, a
special fee of Rs. 5.0

196. Referring to the introduction while proposing the
amendment to the Court Fees ActgI8as well as the Statement

of Objects and Reasons for the Court Fees Act, 1870 (amendment
to the 1867 Act), it is submitted that the object of the 1870
amendment was to reduce the court fees so that it will not act as a
deterrent for a person who seeksinessal of his/her grievance

from the court.

197. Despite the fact that different court fees statutes governing
different jurisdictions in the country, the legislative purpose of

such statutes would be the same.
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198. The consideration by Legislature in 1870 refeet close
scrutiny of the statutory provisions wdsvis the object of the
statute. The amended Court Fees @éic1870 was declared to be
more equitable to the general community. The rearrangement of
the existing provisions as well as the change of naha&mre from
judicial stamps to court fees was effected to avoid confusion and

this was also noted in the Statement of Objects and Reasons.

The Statement of Objects and Reasons of 1870 Act itself

speaks of the need for reduction of court fee.

199. Interestimgly, the aboveStatement of Objects and Reasons

for theCentral Act, remains unchanged even in the impugned

legislation of 2012. This statement sheds valuable light on the
reasons for the legislation. The rates of courts fees have been
increased manifoldoy the impugned amendment without even
considering the Statement of Objects and Reasons of the statute
which remain a part of the impugned legislation. The impugned
amendment is thus contrary to the very scheme and object of the
Act itself.

200. In the present a s e, AThe Court Fees (D
Act, 201206 as its preamble, procee

AAn Act further to amend the Co
its application to the National Capital Territory of
Del hi o.

201. If the object and reasons of the Actn@n the same as the
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existing statute, an amendment cannot make the statutory
provisions completely derogatory to the scheme of the enactment

and contrary to the very intent of the statute.

202. To understand the purpose of the Statement of Objects and
Reason®f a legislative Bill and the extent to which it serves as a
valuable aid to legislative interpretation, we may usefully advert to
the observations of the Supreme Cour(lifi87) 3 SCC 27¥tkal
Contractors & Joinery (P) Ltd. v. State of Orissdn this
pronouncement the Court while interpreting the provisions of the
Orissa Forest Produce (Control of Trade) Act, 1981 stated thus:

N9e.A statute is best und:
reason for it.The reason for a statute is the safest
quide to its interpretain. The words of a statute take
their colour from the reason for it. How do we
discover the reason for a statute? There are external
and internal aidsThe external aids are Statement of
Objects and Reasons when the Bill is presented to
Parliament, the morts of committees which preceded
the Bill and the reports of Parliamentary Committees.
Occasional excursions into the debates of Parliament
are permitted. Internal aids are the preamble, the
scheme and the provisions of the Act. Having
discovered the rsan for the statute and so having set
the sail to the wind, the interpreter may proceed
ahead. No provision in the statute and no word of the
statute may be construed in isolation. Every provision
and every word must be looked at generally before
any provsion or word is attempted to be construed.
The setting and the pattern are important. It is again
important to remember that Parliament does not waste
its breath unnecessarily. Just as Parliament is not
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expected to use unnecessary expressions, Parliament
Is also not expected to express itself unnecessarily.
Even as Parliament does not use any word without
meaning something, Parliament does not legislate
where no legislation is called for. Parliament cannot
be assumed to legislate for the sake of legislation

can it be assumed to make pointless legislation.
Parliament does not indulge in legislation merely to
state what it is unnecessary to state or to do what is
already validly done. Parliament may not be assumed
to |l egislate unnecessari|l

(Underliningby us)

203. So far as the position of the Statement of Objects and
Reasons for a Bill in the legislative scheme is concerned, the same
has also been discussed in paras 66 to 68 of the pronouncement
reported a(2011) 8 SCC 737, State of Tamil Nadu and Others

K. Shyam Sunder and Others Thereafter, the court also clearly

set down the purpose for which said Statement of Objects and

Reasons could be utilized thus:

N6 6. Stitement of Objects and Reasons
appended to th&ill is not admissible as an aid to
the construction ofthe Act to be passed, bifitcan
be used for limited purpose for ascertaining the
conditions which prevailed at that time which
necessitated the making of the law, and the extent
and urgency of the evil, which it sought to remedy
The Statement of Objects and Reasons may be
relevant to find out what is theobjectiveof any
given statute passed by the legislature. may
provide for the reasons which induced the
legislature to enact the statute. "For the purpose
of deciphering the objectand purportof the Act, the
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court can look to the Statement of Objects and
Reasons thereof".

XXX XXX XXX

68. Thus, in view of the above, tHgtatement of
Objects and Reasons of any enactment spells out
the core reason for which the enactent is brought
and it can be looked into for appreciating the true
intent of the legislature or to find out the object
sought to be achieved by enactment of the
particular Act or even for judging the
reasonableness of the classifications made by such
Act. 0
(Emphasis by us)

204. On thisissuein (2009) 8 SCC 431 (at pg 436), A. Manjula
Bhashini V. A. P. Womenodos, theoop.

Supreme Court observed as follows:

A 4 OThe proposition which can be culled out from
the aforementioned judgments is thathough the
Statemenbf Objects and Reasongontained in the
Bill leading to enactment of the particular Act cannot
be made the sole basis for construing the provisions
contained therein, the santan be referred to for
understanding the background, the antecedent
state of affairs and the mischief sought to be
remedied by the statute. The Statement of Objects
and Reasons can also be looked into as an
external aid for appreciating the true intent of the
legislature and/or the object sought to be achieved
by enactment of the particular Act or for judging
reasonableness of the classification made by such
Act. 0

(Emphasis by us)
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205. The Statement of Objects and Reasons can therefore be
looked at for appreciating the true intent of the legislature and/or
object souft to be achieved by enactment of the particular Act. It

Is well settled that the Statement of Objects and Reasons in an
enactment enables determination of the object sought to be
achieved as well as for judging the reasonableness of the
classification. Tis court can in all fairness advert to the same for

the purpose.

206. The further question which arises is as to what would be the
effect of a failure of the legislature to provide a Statement of
Objects and Reasons for a Bill and enactment18&26) 162 E.R.

456 Brett v. Brettjt was held that failure to state the objects and
reasons would render the legislation arbitrary. We are not sure that

this by itself would permit us to so hold.

207. The present case is one in which a statutory amendment has

been effectedvithout any amendment having been effected to the
0Statement of Objects and Reasons:¢
has been submitted before us therefore, that the amended Delhi

Court Fees Act (impugned before us) remains in the same spirit,
intendment ad purpose as was declared in the Statement of
Objects and Reasons of the 1870 enactment.

208. So far as the Court Fees Act, 1870 is concerne.880)
I.L.R. 12 ALL 129, Bal Karan Rai v Gobind Natht was noticed

that the Act has no preamble and it was lile#d it is for the judges
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to decide what its objects were from its enacting clauses.

209. We are thus confronted with the hard reality that barely two
years after enhancement of the court fee in 1867, the legislature
was compelled to amend the statute agaih8n0 to effectuate a
reduction thereto in view of the regressive effect of the enhanced
court fee on litigation. The legislature incorporated elaborate
reasoning for this reduction which stands articulated as the

0Statement of Obj @87Qasnendmedt. Reas onsa

210. It is astonishing that when the respondents have effected the
impugned amendment in 2012 resulting in enhancement of the
court fee by more than 100 times for certain items, they have not
substituted (or amended) the existing objectivethen legislation

of 1870. As a result, the amended enactment of 2012 is prefaced
by the very reasoning which guided the legislature in 1870 to
reduce the court feel The inevitable conclusion is that the
objectives for the court fee regime remain uncharigget, by the
impugned legislation, the respondents have enacted statutory
provisions completely to the contrary. We may note that before us,
the respondents do not even attempt to reconcile the contradiction
between the stated objects and reasons whith legislative
amendment which has been effectuated. This illustrates the
complete lack of application of mind and absence of the requisite
seriousness with which, a legislative exercise, having such a deep
Impact on the constitutional rights of every smar in Delhi, ought

to have been undertaken.
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" Can leqislative history: social context: writings of
experts/ _authors; reports of commissions/committees
preceding the enactment be utilized by the court as
permissible external aids to construction of leglation?

211. Before this court, the petitioners place strong reliance on the
Statement of Objects and Reasons to the Court Fees Act, 1870,
writings on the subject deportsof the Law Commission of India
especially the 189Report of 2004 titledi R e v i _stheoQourto f

f e e St randeptionreperés in support of the challenge to the
amendment of 2012 to the Schedule of the Court Fees Act, 1870.

An examination of the important issues pressed by both sides

would inevitably require that we look at the saichBes. Before
doing so, we deem essential an examination of the extent to which

reliance can be placed on these aids by the court.

212. Mr. Chandhiok, learned Senior Counsel places reliance on
the pronouncement of the Supreme Court reportédrRat1984 SC
684,R.S. Nayak v. A.R. Antulayn support of his submissions on
the permissibility of the reliance on the Statement of Objects and
Reasons as well as the Law Commission Reports. The Supreme
Court ruled that the history of the legislation, recommendations of
Committees and Commissions, information collected before
effecting the enactment are important aids for ascertaining the
intention of the legislature. The objections of the respondents
before the Supreme Court as well observations and findings of the

courton this issue in paras 31, 33 and 34 of this judgment deserve
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to be considered in extenso and read as follows:

Rn31. At the threshold | earned
sounded a note of caution that the Court should steer
clear of theimpermissible attempt of the appellant

to arrive at a true meaning of a legislative
provision by delving deep into the hoary past and
tracing the historical evolution of the provision
awaiting construction. It was submitted with
emphasis that this suggested external aid to
constuction falls in the exclusionary rule and
cannot be availed of Therefore, it has become
necessary to examine tipsgeliminary objection to the
court resorting to this external aid to construction

XXX XXX XXX

33. The trend certainly seeno be in the reverse gear
in thatin order to ascertain the true meaning of
ambiguous words in a statute, reference to the
reports and recommendations of the Commission
or Committee which preceded the enactment of
the statute are held legitimate external aids to
construction. The modern approach has to a
considerable extent eroded the exclusionary rule even
in England. AConstitution Bench of this Court after
specifically referring ttAssam Railways and Trading
Co. Ltd. v. I.LR.C. inState of Mysore WR.V. Bidap:
(1973)11LLJ418SC observed as under:

The trend of academic opinion and the practice in the
European system suggest that interpretation of a
statute being an exercise in the ascertainment of
meaning, everything which is logically relevant
should beadmissible. There is a strong case for
whittling down the Rule of Exclusion followed in

the British courts, and for less apologetic reference to
legislative proceedings and like materials to read the
meaning of the words of a statut®here it is plain,
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the language prevails, but where there is obscurity
or lack of harmony with other provisions and in
other specialcircumstances, it may be legitimate to
take external assistance such as the object of the
provisions, the mischief sought to be remedied, the
social context, the words of the authors and other
allied matters.

XXX XXX XXX

34. é At the very least,ascertainment of the
statutory objective can immediately eliminate
many of the possible meanings that the language of
the Act might bear; and, if an ambiguity still
remains, consideration of the statutory objective is
one of the means of resolving it

The statutory objective is primarily to be collected
from the provisions of the statute itself In these
days, when the long title can be amed in both
Houses, | can see no reason for having recourse to it
only in case of an ambiguiyt is the plainest of all
the guides to the general objectives of a statute. But it
will not always help as to particular provisiods to

the statutory objective of these, a report leading to

the Act is likely to be the most potent aid; and, in

my judgment, it would be more obscurantism not

to avail oneself of it There is, indeed clear and high
authority that it is available for this purpose.

e A r ef er ldaslug’'s ltaws of England,

Fourth Edition, Vol. 44 paragraph 901, would

| eave no one in doubt that fdfrep
or committees preceding the enactment of a

statute may be considered as showing the mischief

aimed at and the state of the law as itwas

understood to be by the legislature when the

statute w.ala the atmte dider the

statement of law cases quoted amongst others are R.
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v. Ulugboja[1981] 3 All. E. R. 443, R. .
Bloxham[1982] 1 All. E. R. 584n which Eighth
report of Criminal Law Revision Committee was
admitted as an extrinsic aid to construction
Therefore, it can be confidently said that the
exclusionary ruleis flickering in its dying embers in
its native land of birth and has been given a decent
burial by this Court. Evenapart from precedents the
basic purpose underlying all canons of
construction is the ascertainment with reasonable
certainty of the intention of Parliament in enacting

the legislation. Legislation is_enacted to achieve a
certain_object. The object may beto remedy a
mischief or to create some rights, obligations or
impose_duties Before undertaking the exercise of
enacting a statute, Parliament can be taken to be
aware of the constitutional principle of judicial
review meaning thereby the legislation woube
dissected and subjected to microscopic examination.
More often an expert committee or a Jeint
Parliamentary committee examines the provisions of
the proposed legislation. But language being an
inadequate vehicle of thought comprising intention,
the eys scanning the statute would be presented with
varied meaningslf the basic purpose underlying
construction of a legislation is to ascertain the real
intention of the Parliament, why should the aids
which Parliament availed of such as report of a
special committee preceding the enactment,
existing state of law, the environment necessitating
enactment of legislation, and the object sought to
be achieved, be denied to court whose function is
primarily to give effect to the real intention of the
Parliament in enacting the legislation. Such denial
would deprive the court of a substantial and
illuminating aid to construction. Therefore,
departing from the earlier English decisions are of

the opinion that reports of the committeewhich
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preceded the enactment foa legislation, reports of
Joint Parliamentary Committee, report of a
commission set up for collecting information
leading to the enactment are permissible external
aids to construction In this connection, it would be
advantageous to refer to a passagenfCrawford on
Statutory Constructionpage 388) It reads as under:

AThe judicial opinion on
not quite uniform and there are American
decisions to the effect that the general history
of a statute and the various steps leading upto
an enactment including amendments or
modifications of the original bill and reports of
Legislative Committees can be looked at for
ascertaining the intention of the legislature
where it is in doubbut they hold definitely that
the legislative history is inadmissible when
there is no obscurity in the meaning of the
statute. o

In United States v. St. Paul, M.M. Rly. G&2
L ed. 1130t is observed that the reports of a
committee, including the bill as introduced,
changes 'made in the frame of the bill ire th
course of its passage and thiatementmade
by the committee chairman incharge of it, stand
upon a different footing, and may be resorted to
under proper qualifications'. Thebjection
therefore of Mr. Singhvio_our looking into
the history of the evoltion of the section
with all its clauses, the Reports of Mudiman
Committee _and K. Santhanam Committee
and such other external aids to construction
must be overruled 0

(Emphasis by us)

213. We find that several reports of the Law Commission of India
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have commnted upon the spirit, intendment and purpose of
imposition of court fees. Our attention has been drawn to the 1
28" and 114 Reports of the Law Commission of India which
make recommendations qua several facets of the challenge laid
before us. The 189Report of the Law Commission is devoted to a

close examination of the court fees regime.

214. Mr. J.P. Sengh, learned Senior Counsel has submitted that
the courts have also attached a great weightage to the reports of the
Law Commission. In this regardeference is made to the
pronouncement of the Supreme CourtAlR 1992 SC 165, All

India Judges Association (1) v. Union of India(1995) 4 SCC

262, State of Madhya Pradesh v. Shyam Sunder Trivadd
(1999) 6 SCC 591, Sakshi v. Union of India

215. Let us abo examine the weight and worth of such
recommendations. IPAIR 1992 SC 165, All India Judges
Association (1) v. Union of Indiathe court ruled as follows:

n1l0A. € The objention n against
implementation of therecommendation of the Law
Commission relaing to the setting up of the All
India Judicial Service was founded upon the basis that
control contemplated under Artid850f the
Constitution would be affected if an All India Judicial
Service on the pattern of All India Services Act,
1951, is createdWe are of the view that the Law
Commission's recommendation should not have
been dropped lightly. There is considerable force
and merit in the view expressed by the Law
Commission . . O

(Emphasis by us)
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216. In (1995) 4 SCC 262, State of Madhya Pradesh v. Shyam

Sunder Trivedj the court held thus:

Al18. I"rReportto$ Junre 1980, The National
Police Commission noticed the prevalence of
custodial torture etc. and observed that nothing is so
dehumanisingas the conduct of police in practising
torture of any knd on a person in their custody.

XXX XXX XXX

Disturbed by this situation, the Law_Commission
in its 113" Report recommended amendments to
the Indian Evidence Act so as to provide that in
the prosecution of a police officer for an alleged
offence of having caused bodily injurieso a person
while in police custodyif there is evidence that the
injury was caused during the period when the
person was in the police custody, the Court may
presume that the injury was caused by the police
officer having the custody of that personduring
that period unless, the police officer proves to the
contrary. The onus to prove the contrary must be
discharged by the police official concerned. The
recommendation, however, we notice with
concern, appears to hae gone unnoticedand the
crime of custodial torture etc. flourishes unabated.
Keeping in view the dehumanising aspect of the
crime, the flagrant violation of thendamentatights
of the victim of the crime and the growing rise in the
crimes of this typewhere only a few come to light
and others don'tye hope that the Government and
Legislature would give serious thought to the
recommendation of the Law Commission (supra)
and bring about appropriate changes in the law not
only to curb the custodial crienbut also to see that
the custodi al crime does not
(Emphasis by us)
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217. Given the dilution of the rule of exclusion of the written
material as noticed above as an aid for statutory interpretation, it is
well settled that the reports of thaw Commissions are valuable

external aids to statutory interpretation.

218. The Law Commission is established by an order of the
Government of India, constituted for reforming the law for
maximising justice in society and promoting good governance
under theRule of Law. The Commission has a fixed tenure and
works as an advisory body to the Ministry of Law and Justice. The
Chairpersons of the Commission have been retired Judges of the
Supreme Court (except for Mr M.C. Setalvad, who was the former
Attorney Geeral and Chairman of the'Law Commission; and

Mr K.V. Sundaram, a civil servant, the Chairman of tHelLaw
Commission). This fact adds to the prominence of the Commission

and the conclusive nature of its research based reports.

219. The 114 Report of tle Law Commission of India on Gram
Nyalayaya authored by the .1.aw Commission was chaired by
Mr. Justice D.A. Desai and the 189Report of the Law
Commission of India on Revision of Court Fees Structure was
authored by the 17Law Commission which washaired by Mr.
Justice M.J. Rao. Each Law Commission is appointed by an order
of the President. For instance theé"d0aw Commission of India
was appointed for a period of three years frofnofl September
2012 to 3% of August 2015 by a Government of lacbrder dated

8" of October, 2012.
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220. The Supreme Court has repeatedly called upon the

Government to act upon the Reports of the Law Commission of

India and to consider the Reports as well as bring appropriate
legislation thereon. Judicial precedent hasquivocally declared

that such reports of expert committees can also be examined as
external aids to statutory interpretation, especially when there is no

clarity about the objective of the provision.

221. The recommendations by the Law Commission of Indieeha
been made after a deep study and analysis of relevant material from
India and abroad, extensive and authoritative jurisprudence and
comments of legal experts. To say the least, th& B&port of the

Law Commission making reference to the principkad down by

the Supreme Court on the very pertinent issues with regard to the
imposition and effect of court fees as well as material from
jurisdictions from different parts of the world necessitated and
deserved attention and scrutiny by the legal ananfiral experts

who have recommended, guided and effectuated the impugned
amendment. It appears to us that the respondents have ignored the
reports and recommendations of the Law Commission, relevant
pronouncements and directions of the Supreme Courteorsse

as well as the importance of the recommendations of the Law
Commission, the expert body devoted to the work of legal reform.
The sole report of the Sub Committee of the respondents which
was the basis of the recommendation makes no reference td any

the above. These important basic issues were not drawn to the
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attention of any person or authority concerned in any manner with
the making of the impugned law. The discussions, conclusions and
recommendations in these reports are relevant material in

considering any change in the law involving court fees.

We have no hesitation in concluding that the respondents
have therefore excluded relevant material from their consideration
and have effected the impugned statutory amendment without

application of mnd thereto.

222. We could end our examination of the challenge to the
impugned legislation at this point given our findings that the Delhi
Legislative Assembly lacked the competence to amend the Court
Fees Act, 1870. However, the petitioners have urged that iéve
this issue was decided in favour of the respondents, the impugned
legislation is not sustainable in view of violation of Constitutional
provisions and statutory procedure as well as several fundamental
and human rights of the people guaranteed urgeConstitution.

We now propose to examine these submissions in seriatim.

IV  Is the assent of the President justiciable? Scope and
extent of the permissible enquiry by the court

The discussion on this subject is being considered under the

following subheadings:

(i)  Whether requirements of Presidential
6considerationd and Oassent 0
and 254 are different?
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(i)  Whether Presidential assent justiciable? If so, extent
and manner

(i)  Whether grant of Presidential assent is exercise of
legislative powe?

(iv) Whet her Presidenti al 6consi d
are exercise of legislative power?

(V. Respondentds objection to prc

(vi) Burden of establishing existence of material and
compliance with the preonditions

(vii 6Consi der at i -chowacecadedd 6éassent

(viii) Scope of judicial review of the Presidential
consideration

(iX) Whet her requi rements for see
are different from those for

(x) Position in the present case: exercise undertaken by
the respondents

223. The petitionerhas submitted that Presidential assent was
sought because the proposed legislation was repugnant to the
provisions of the Court Fees Act, 1870, a Central legislation. A
challenge is also laid on grounds of rmwmpliance of
constitutional provisions undeArticle 239 AA (3)(c). The
petitioners contend that the matter of Presidential assent, be it
general or specific cannot be treated with the informality and

simplicity with which the respondents have treated it so.

224. It has been submitted by Mr. Chandhitdarned Senior

Counsel for the petitioners that courts can always examine whether
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the preconditions for exercise of power by constitutional authorities
have been satisfied or not, and that this principle of judicial review
applies in the case of a Bill wdh is reserved for the consideration
of the President as well. In support of this contention, the
petitioners have extensively relied upon the binding
pronouncements of the Supreme Court in a plethora of judgments
including AIR 1955 Bombay 35 Basantlal Banmsilal v. Bansilal
Dagdulal; (1985) 3 SCC 661 Gram Panchayat of Village
Jamalpur v. Malwinder Singh &0Ors.(2002) 8 SCC 182 Kaiser

Hind Pvt. Ltd. v. National Textile Corporation (Maharashtra
North) Ltd. &Ors.; (2009) 5 SCC 342 Grand Kakatiya Sheraton
Hotel and Towers Employees and Workers Union v. Srinivasa
Resorts Ltd.In the discussion whicHollows we shall deal with

each of these judgments individually.

225. The petitioners contend that the consideration and assent of
the President require active apptioa of mind to the repugnancy
pointed out between the proposed law/amendment and the earlier
Central enactment and to the necessity of having a different State
law.  They stress that assent must indicate an affirmative
acceptance or concurrence to the dedhmade by the State and
that this cannot be done without consideration of the relevant
material. The proposal, the petitioners insist, should contain each
provision which is repugnant to the Central law and must also
specify the reasons for enacting thew law for that state. In

support of this contention the petitioners rely(8609) 5 SCC 342
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Grand Kakatiya Sheraton Hotel and Towers Employees and

Workers Union v. Srinivasa Resorts Ltd.

226. The petitioners further contend that the power to grant assent
IS not an exercise of legislative power but is a part of legislative

procedure, and keeping in mind that procedure andqmditions

as prescribed under the Constitution are always subject to judicial
review, the court can examine whether the constitutipradedure

was followed before the assent was granted.

227. On the other handJir. Harish Salve, learned Senior Counsel
for the respondents submits that Presidential assent having been
accorded to the legislation, the challenge by the petitioner is
misconceived It is submitted that Presidential consideration and
assent are completely ngusticiable and beyond judicial review

by any Court. Te respondentfurther contend that the judicial
precedents relied upon by the petitioners have been rendered in the
cortext of cases involving Article 254 of the Constitution which
have no bearing on the case at hand. Mr. Harish Salve, learned
Senior Counsel for the respondent has taken the objection that the
requirements of Presidential assent under Articles 254(2) and
239AA are distinct. The respondents submit that when a State law
is repugnant to a law made by the Parliament and assent of the
President is sought under Article 254(2), the President is required
to consider the issue from the perspective of two equally etenp

| egi sl atur es, I n t he f-fedarahe wo r k

constitutional structure. In the present case, it is submitted that the
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President is required to consider the matter from the perspective of
the National Capital Territory of Delhi which seeksdepart from

a law which otherwise prevails all over the country.

228. Relying upon(1997) 7 SCC 339, NDMC v. State of Punjab

the respondents submit that on the other hand, this is not the case
under Article 239 AA as in this case, the plenary power telag

upon any matter relating to Delhi vests with the Parliament. It is
submitted that in such a case, when Presidential assent is sought
under Article 239 AA and especially for a law which falls under
List Il, all that the President is considering is aarlier law

(Parliamentary or otherwise), which prevailed in Delhi.

Whethe reqguirements candideratoroe sameént i ¢
Gassenbunder Articles 239AA and 254 are different?

229. In view of the distinction, being drawn by the respondents to
President | 6considerationé and 6ass
Constitutional provisionst behoves us to examine this contention

of distinctiveness of the two articlesArticle 254 and Article

239AA - in some detail.

230. The petitioners and the respondents have made claims
concerning the nature of repugnancy between a law proposed by
the Delhi Legislative Assembly and a Central law, as well as the

constitutional requirements of Presidential assent, if sought, to cure
such repugnancy. Article 239AA(3)(c) of the Constitution

provides:
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Al f any palavwmadeibyg the Ledislative
Assemblywith respect to any matter is repugnant to
any provision of a law made by Parliamemnith
respect to that matter, whether passed before or after
the law made by the Legislative Assemlty, of an
earlier law other than a law made by the Legislative
Assembly, then, in either caséhe law made by
Parliament or, as the case may lm®ich earlier layw
shall prevail and thdaw made by the Legislative
Assemblyshall, to the extent of the regnancy, be
vod . .0 [Article 239AA (3)(c)]

231. It is apparent from the scheme of Article 239AA that-sub
clause 3(a) confers power, while stlause 3(b) reiterates the
supremacy of the Parliament. By virtue of suduse 3(c), if the

law made by the Legidi@e Assembly is repugnant to a Central
enactment, it has been consistently and unequivocally declared as
void. Such repugnant law is however, saved by operation of the
proviso to Article 239AA(3) which provides that if such repugnant
law is reserved fothe consideration of the President and receives
his assent, then such law shall prevail. It is noteworthy that the
second proviso thereafter again reinforces the supremacy of the

Parliament.

232. Itis necessary to set out Article 254 for convenience as well,

which reads thus:

A 2 Sldconsistency between laws made Dby
Parliament and laws made by the Legislatures of
Statesd (1) If any provision of a law made by the
Leqislature of a State is repugnant to any provision of
a law made by Parliament which Parliamerg i
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competento enact or to any provision of an existing
law with respect to one of the matters enumerated in
the Concurrent Listthen, subject to the provisions of
Clause (2),the law made by Parliamentvhether
passed before or after the law made by the
Legislature of such State, or, as the case may be, the
existing law, shallprevail and the law made by the
Legislature of the State shall, to the extent of the
repugnancy, be void o

2.  Where a law made by the Legislature of a State
with respectto one ofthe matters enumerated in the
Concurrent Listcontains any provision repugnant to
the provisions of an earlier law made by Parliament
or an existing law with respect to that matter, then,
the law so made by the Legislature of such State
shall, if it has keen reserved for the consideration of
the President and has received his asg@si/ail in
that State:

Provided that nothing in this clause shall prevent

Parliament from enacting at any time any law with

respect to the same matter including a law adtbng

amending, varying or repealing the law so made by

the Legislature of the State.o

233. We find use of the expressiodsonsideratiobandé as sent 6
of the President in not only Articles 239AA and 254 of the
Constitution, but also in relevant statutory pravs of the
Government of National Capital Territory of Delhi Act, 1991 as

well, which are reproduced hereatfter:

fi24. Assent to BillsWhen a Bill has been passed by
the Legislative Assembly, it shall be presented to the
Lieutenant Governor and the Lientnt Governor
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shall declare either that he assents to the Bill or that
he withholds assent therefrom or thatreeervedhe
Bill for the consideration of the President

Provided that the Lieutenant Governor may, as soon
as possible after the presentatf the Bill to him for
assent, return the Bill if it is not a Money Bill together
with a message requesting that the Assembly will
consider the Bill or any specified provisions thereof,
and, in particular, will consider the desirability of
introducing ay such amendments as he may
recommend in his message and, when a Bill is so
returned, the Assembly will reconsider the Bill
accordingly,and if the Bill ispassed again with or
without amendment and presented to the Lieutenant
Governor for assent, the lugenant Governor shall
declare either that he assents to the Bill or that he
reserves the Bill for the consideration of the
President.

Provided further that the Lieutenant Governor shall
not assent to, but shall reserve for the consideration of
the Presidnt, any Bill which:

(a) In the opinion of the Lieutenant Governaould,

if it became law, so derogate from the powers of the
High Court as to endanger the position which that
Court is, by the Constitution, designed to fill; or

(b) The President maypy order, direct to be reserved
for the consideration; or

(c) Relates to matters referred to in sdction (5) of
section 7 or section 19 or section 34 or-sabtion (3)
of section 43.

Explanation: For the purposes of this section and
section 25, a Blishall be deemed to be a Money BiIll
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if it containsonly provisions dealing with all or any

of the matters specified in sidection(1l) of section

22 or any matter incidental to any of those matters

and, in either case, there is endorsed thereon the
certificate of the Speaker of the Legislative Assembly

signed by him that it is a Money BIll.

25.Bills reserved for consideratioWhen a Bill is
reserved by the Lieutenant Governor for the
consideration of the President, the President shall
declare either thahe assents to the Bill or that he
without assent therefrom:

Provided that where the Bill is not a Money Bill, the
President may direct the Lieutenant Governor to
returnthe Bill to the Legislative Assembly together
with such a message as is mentionedtha first
proviso to section 24 and, when a Bills is so returned,
the Assembly shall reconsider it accordingly within a
period of six months from date of receipt of such
message and, if it is again passed by the Assembly
with or without amendment, it shabe presented
again to the President for his consideration.

26. Requirement as to sanction, efdo act of the
Legislative Assembly, and no provision in any such
Act, shall be invalid by reason only that some
previous sanction or recommendation requivgdhis

Act was not given, if assent to that Act was given by
the Lieutenant Governor, or, on being reserved by the
LieutenantGovernorfor the consideration of the
President, by thBresident.

234. A repugnancy may exist between a provision contained in
anylaw made bythe Delhi Legislative Assembly, and a provision

of any law made by Parliament or any earlier Central enactment.
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When this is the case, Presidential assent is sought in order to cure

the repugnancy.

235. As the text of Article 239AA makes clear thaterely

| egi s inaebpeat of anfearlierlaw necessitates Pr
assent, Article 239AA clarifies that Presidential assenals®

necessary when the Delhi Legislative Assembly adopts a law that

IS repugnant to a Central enactment. It is worthing that the

identical provision for assent with respect to repugnancies between

State and Central laws [Article 254(2)] only requires Presidential

assent with respect to repugnanciek doesnot require assent

because a State lealerlaws ni n respect

236. Article 254 is concerned with legislative relations between
the Parliament and State legislatures in the context of legislative
exercises undertaken by them. Article 254(2) specifically relates to
repugnancy in legislation made by the léafisre of a State and
Parliamentary law or prexisting law and provides for how the
situation would be resolved in case of such repugnancy. Article
239 AA (3)(c) of the Constitution provides for repugnancy between
law made by the Delhi Legislative Assemland law made by the
Parliament Article 254(2) makes identical provision in respect of
the law made by the legislature of a State which is repugnant to a
Central legislation and having been reserved for the consideration
of the President, has received lassent, and shall prevail. Article
239AA(3)(c) uses identical expressions in similar situations, the

only difference being that while Article 254 is concerned with State
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legislations, Article 239AA (3)(c) is confined to legislation
approved by the Delhiegislative Assembly.

237. We find thatwhile there is no jurisprudence on tepecific
aspect ofPresidential@onsideratiod and as§end under Article

239 AA, several judicial precedents of the Supreme Court have
construed the expraessreserved focorsideratiod and Oassen
in Article 254.1t is necessary to point that the entire jurisprudence
cited before us relates to consideration by and grant of Presidential
assent under Article 254 of the Constitution, whereas the instant
case is concerned witRresidential consideration and assent to a
legislative proposal by the Delhi Legislative Assembly, a
Legislative Assembly of a Union Territory, under Article
239AA(3)(c).

238. TherespondentsrgLe that the requirements of assent under
Articles 254(2) and 239AAre distinct The following discussion
would show that neither the law nor the facts support the
contention raised on behalf of the respondents. There is also neither
statutory nor jurisprudential authority in support of this

proposition.

239. In the first pace,an examination of the provisions of Article
254 as juxtaposed against Article 239AA bears out the similarity in
the constitutional provisions. uB for the differences in the
provision describing State legislatures and the Delhi Legislative

Assembly,the text of the constitutional articles [Articles 239AA
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and 254(2)] is identical.

240. The only case cited by the respondent in support of this
submission that the requirements for Presidential assent under
Article 239 AA are different than those for assender Article

254(2) is(1997) 7 SCC 339, NDMC v. State of Punjalve find

t hat t his deci sion provi des | i tt
contention, as is evident from the following paragraph of the same
judgment:

A876&6Having anal ysedVillbfe scheme
the Constitution including the changes brought into it,
we are of the view that despite the fact that, of late,
Union Territories have been granted greater
powers, they continue to be very much under the
control and supervision of the Union Governnent

for their governances | t S possi bl e t hat
Parliament may not have enough time at its disposal
to enact entire volumes of legislations for certain
Union Territories, it may decide, at least in respect of
those Union Territories whose importance is
enhanced on account of the size of their territories
and their geographical location, that they should be
given more autonomy in legislative matters.
However,thesechangeswill not have the effect of
making such Union Territories as independent as
the States. This point is best illustrated by referring
to the case of thdational Capital Territory of
Delhi which istoday a Union Territory andenjoys

the maximum autonomy on account of the fact
that it has a Legislature created by the
Constitution. However, Clauses 3(b) and 3(c) of
Article 239-AA make it abundantly clear that the
plenary power to leqislate upon matter affecting
Delhi_still vests with Parliament as it retains the
power to legislate uponany matterrelating to Delhi
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and, in the event of any repgnancy, it is the
Parliamentary law which will prevail. It is,
therefore, clear that Union Territories are in fact
under the supervision of the Union Government
and it cannot be contended that their position is
akin to that of the States Having analysedhe
relevant Constitutional provisions as also the
applicable precedents, we are of the view that under
the scheme of the Indian Constitution, pusition of

the Union Territories cannot be equated with that

of the States Though they do have a separatentity
within the Constitutional framework, this will not
enable them to avail of the privileges available to the
St ates. 0

(Emphasis by us)

241. In the instant case, we are concerned with the use of
expressions@onsidea t i 0 n Gasseainird twoo constitgional

provisions

242. It is well settled principle of statutory interpretation that a

phrase which is used in several places in the statute has to be given

the same meaning and interpretation. This principle would apply

to interpretation of the words aedpressions in the Constitution as

well. In(1976) 2 ALL E.R. 721 Farrell v. Alexandgat page 85)

it was declared that Awhere the d
phrase in similar contexts, he must be presumed to intend it in each

place to bearthesamee ani ng. 0O

243. lti' s not ewort hyc drhsaitd etrhaet i pmroa saes
0 a s shamnleén used in Article 254 right from the inception.

Article 254 is prior to the 69 Amendment to the Constitution
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effected onl1® of Februaryl1992 to incorporate Article 23\A in

Part VIII (Union Territories) wherein the same expression stands
used. It therefore has to be interpreted, understood and applied in
the same manner for the purpose of Article 254 as well as Article
239AA. For this reason, the jurisprudence on thaestruction of

the expressionsronsideratiof and éasserd in the context of
Article 254 applies with full force to the interpretation of these

expressions in Article 239AA.

We have no doubt at all that not onlizet expressions
0consi demamsdniboutd oatnhde r eatigfact® si ons
Geservatiod and Gepugnancy therefore would have the same
meaning wheraso ever they are used in the Constitution in similar

context.

244. The objection of the respondents that the requirements of
Presidential congeration and assent under Article 254 and 239AA

are distinct is thus devoid of legal maarid hereby rejected

245. Several authoritative pronouncements are to be found
wherein these expressions have been interpreted and the scope of
judicial review in the costitutional challenges to resultant
legislations has been laid down. These judicial pronouncements
would bind the present consideration as well.

Whether Presidential assent justiciable? If so, extent and manner

246. We now come to the contention on behdlfre respondents
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that once there is Presidential assent to a proposed State law, it
shall prevail over all Central enactments in the State. Several
aspects of the consideration of tleher contention of the
respondentshat Presidential assent is nottjosble overlap with

this submission.

247. The respondents submit that the Court Fees (Delhi
Amendment) Bill, 2012 was reserved for the consideration of the
President and that Presidential assent was accorded off thfe 4

June 2012. The primary argument isatt once accorded, the
constitutionality of Presidential assent is not justiciable. The
respondents submit that the reasons why a Bill is sent to the
President for assent are not justiciable. They rely on the three Judge
Bench judgment in(1983) 4 SCC 45Hoechst Pharmaceuticals

Limited v. State of Biharwh er e It was hel d by
Supreme Court t hat courts Acannot
Bill was reserved by the Governor under Article 200 for the assent

of the President o0.rthefdummitteddhatghe nd e nt
aid and advice given to the President under Article 74(2) of the
Constitution and that given to the Lieutenant Governor under
Section 42 of the Government of National Capital Territory of

Delhi Act, 1991 are also outside the scopgudicial scrutiny.

248. This objection is countered by Mr. Chandhiok, learned
Senior Counsel placing reliance on the pronouncements of the
Supreme Court reported @t994) 3 SCC 1, S.R. Bommai v. Union

of India; (2002) 8 SCC 182Kaiseri-Hind Pvt. Ltd. v.National
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Textile Corporation (Maharashtra North) Ltd. &Orsand (2006)

2 SCC 1, Rameshwar Prasad v. Union of India

249. To rule on the objections of the responderitsis first
necessary to understand the nature of the consideration and assent

by the Presidan We do so hereafter.

Whether grant of Presidential assent is exercise of legislative

power?

250. In (1994) 3 SCC 1 S.R. Bommai v. Union of India & Ors.

the Supreme Court was concerned with the exercise of power by

the President of India under Article 356tbé Constitution of India

to issue a proclamation on the aid and advice of the Council of
Ministers declaring emergency under Article 356 of the
Constitution of India with regard to a State Government. Article

356 (1) cont ai n Presitlehtial satisfacpo® aiths i o0 n 0
regard to the prevalent situation on receipt of a report from the
Governor. Though Artc |l e 356 r e q usatisfact®wd Pr esi d
and Artid e 239 AA mand a tcensiderdiofetisei dent i
importance of the subject matter of thesastitutional provisions,

one relating to failure of the constitutional machinery in a State and
imposition of emergency; while the other relating to assent to a
proposal for enacting a law in the GNCT of Delhi which is
repugnant to a prexisting Parliamntary legislation, cannot be
emphasised sufficiently. The observations of the court with regard

to the scope of judicial review; on the issuetlw basis on which
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the President arrives at and records his satisfaction into this matter
would certainly guile the examination of the scopkiquiry into

t he e x pcorsislesationanddasserdin Article 239AA; the
procedural requirements and the compliance of the essential pre
conditions into the crystallisation of the Presidential view as well

as theinnterpretation are relevant and read as follews:

NJUDICIAL REVIEW AND JUSTICIABILITY:

59. It is in the light of these other provisions
relating to the emergency that we have to construe the
provisions of Article356. Thecrucial expressionsin
Article 356(1)are- if the President "on thereceipt

of report from the Governor of a State or otherwise"
"Iis satisfied' that "the situation has arisen in which
the Government of the State cannot be carried on "in
accordance with the provisions of the Constitution
The conditions precedent to the issuance of the
Proclamation, therefore, are: (ahat the President
should be satisfied either on the basis of a report
from the Governor of the State or otherwise, (b) that
in fact a situation has arisen in which the
Government of the State cannot be carried on in
accordance with the provisions of the Constitution. In
other words the President's satisfaction has to be
based on objective material That material may be
available in the report sent to him by the
Governor_or_otherwise or both from the report

and other sourcesFurther, the objective material so
available must indicate that the Government of the
State cannot be carried on in accordance with the
provisions of the Constitution. Thus tle&istence of

the objective material showing that the Government
of the State cannot be carried on in accordance with
the provisions of the Constitution is @ndition
precedent before the President issued the
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ProclamationOnce such material isshown to exist,
the satisfaction of the Presidentbased on the
material is not open to question However,if there

IS no _such objective material before the President,
or the material before him cannot reasonably
suggestthat the Government of the State cannot be
carried on in accordance Wwithe provisions of the
Constitution, theProclamation issued is open to

challenge 0

(Emphasis by us)

251. So far as the parameters of judicial review into the procedure
leading to such proclamation and the satisfaction ofPitesident

are concerned, it waaitl down inS.R. Bommaisupra) thus:

NARTI G&BND JUDICIAL REVIEW:

74. From these authorities, one of tbenclusions
which may safely barawnis that theexercise of
power by the President under Article 356(1) to
iIssue Proclamation is subject tolte judicial review

at least to the extent of examining whether the
conditions precedent to the issuance of the
Proclamation have been satisfied or not This
examination willnecessarily involvethe scrutiny as

to whether there existed material for the
satisfaction of the President that a situation had
arisen in which the Government of the State could not
be carried on in accordance with the provisions of the
Constitution. Needless to emphasise that it is not any
material but material which would lead to the
conclusion that the Government of the State cannot be
carried on in accordance with the provisions of the
Constitution which is relevant for the purpose. It has
further to be remembered that the article requires that
the President ndbithessituatoniroe sat i sf
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question has arisen. Hence tiaterial in question
has to be such as would induce a reasonable man
to come to the conclusion in question.The

expression used in the article
satisfiedo. The beenrddfiinedisati sfi e
in Shorter Oxford English Dictionardrd Edn. at p.

1792):

A4. To furnish with sufficient

set free from doubt or uncertainty, to convince; 5. To
answer sufficiently (an objectiomuestion); to fulfil

or comply with (a request); to solve (a doubt,

difficulty); 6. To answer the requirements of (a state
of things, hypothesis, etc.); to accord with
(conditions) . o

Hence, it isnot the personal whim, wish, view or
opinion or theipse dixit of the President dehors
the material but a legitimate inference drawn from
the material placed before him which is relevant
for the purpose.In other words, th€residenthas to
be convinced of or has to have sufficient proof of
information with regard to or has to be free from
doubt or uncertainty about the state of things
indicating that the situation in question has arisen.
Although, therefore, thsufficiency or otherwise of
the material cannot be questioned, the legitimacy
of inference drawn from such material is certainly
open to judicial review.o

252. The principles stated above have also been reproduced in

para 124 of th®@ameshwar Prasad cagsupra).

253. On the issue of permissibility of judicial review, the

Supreme Court has further stated as follows:

A325. Judicial reviewof administréive andstatutory
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actionis perhaps the most importasévelopmentn
the field of public law in the second half of this
century In India, the principles governing this
jurisdiction are exclusively Judgea d e . €

XXX XXX XXX

373. Whenever &rodamation under Article356is
guestionedthe court will no doubt start with the
presumption that it was validly issued but it will
not and it should not hesitate to interfere if the
invalidity _or __unconstitutionality _of  the
proclamation is clearly made out Refusal to
interfere_in_such a case would amount to
abdication of the duty cast upon the court-
Supreme Court _and High Courts - by the
Constitution. Now, what are the grounds upon which
the court can interfere and strike down the
Proclamatiofd ...

Here the President acts on the aid and advice of
the Union Council of Ministers and not in his
personal capacity. Moreover, there is the check of
approval by Parliament which contains members from
that State (against the Government/Legislative
Assembly ofwhich State, action is taken) as well. So
far as the approach adopted by this CourBamium
Chemicalsis concerned, it is a decision concerning
subjective satisfaction of an authority created by a
statute. The principles evolved then canipsb facto
be extended to the exercise of a constitutional power
under Article356. Having regard to the fact that this
iIs a high constitutional power exercised by the
highest constitutional functionary of the Nation it
may not be appropriate to adopt the tests
applicable in the case of action taken by statutory
or administrative authorities - nor at any rate, in
their entirety. We would rather adopt the
formulation evolved by this Court in State of
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Rajasthan, as we shall presently elaborate. We also
recognise as didthe House of Lords ilCCSU. v.
Minister for the Civil Service, (1985) AC 37that
there are certairareas including those elaborated
therein wherethe court would leave the matter
almost entirely to the President/Union
Government The court would desistdm entering
those arenas, because of the veagure of those
functions. They are not the matters which the court is
equipped to deal with. The court has never interfered
in those matters because they do not admit of judicial
review by their very natureMatters concerning
foreign policy, relations with other countries, defence
policy, power to enter into treaties with foreign
powers, issues relating to war and peace are some of
the matters where the court would decline to entertain
any petition for judicl review.But the same cannot

be said of the power under Article356. It is another
matter that in a given case the court may not interfere.
It is necessary to affirm théte Proclamation under
Article 356(1)is not immune from judicial review,
though the parameters thereof may vary from an
ordinary case of subjective satisfaction

XXX XXX XXX
434. We maysummarise our conclusiomow:

(1) Article 3560f the Constitution confers@ower
upon the Presiderib be exercised onlywhere hes
satisfied that a situation has arisen where the
Governmentof a Statecannot be carried on in
accordance with the provisions of the Constitution.
Under our Constitution, the power is really that of the
Union Council of Ministers with the Prime Minister
at its head.The satisfaction contemplated by the
article is subjective in nature

(2) The power conferred by Articl56upon the
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President is aconditioned power It is not an
absolute power The existence of material which
may comprise of or include the report (s)of the
Governor - is aprecondition The satisfaction must
be formed on relevant material The
recommendations of the Sarkaria Commissiaith
respect to the exercise of power under
Article 356do merit serious considerationat the
hands of all concerned.

XXX XXX XXX
(Emphasis by us)

254. The Supreme Court has therefore held that Presidential
satisfaction is amenable to judicial review within narrow
parameters considered in judicial precedeiitsough the above
principles and conclusions suranse the position in respect of the
Presidential satisfaction and proclamation under Article 356, the
same would guide adjudication of a challenge to the Presidential

consideration and assent under Article 239AA as well.

Whet her Presidendi ahdddassededanr e
legislative power?

255. We may now examine the authoritative pronouncement of
the Supreme Court reported @002) 8 SCC 182Kaiseri-Hind

Pvt. Ltd. v. National Textile Corporation (Maharashtra North)
Ltd. &Ors. This judgmentwas rendered in the context of Article
254 of the Constitutionand concerned with Presidential
consideration and assent in the context of Parliamentary legislation

and State lawln this case, the Bombay Rent Act, 1947 was
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enacted by the Bombay Legislatiard received the assent of the
GovernorGeneral on 18 January, 1948. It was a temporary law
and was to remain in force up to®3¥arch, 1950. Subsequently,

it was extended by various extension laws passed by the State
Legislature. Assent of the Présnt was obtained to each of the
State Acts which were passed after the coming into force of the
Constitution, either to extend the duration of the Bombay Rent Act,

1947 or to extend its application with amendments to the State.

256. The provisions of the Buobay Rent Act were repugnant to
the provisions of Public Premises (Eviction of Unauthorised
Occupants) Act, 1971, a Central Act. The letters of the State
addressed to the Government of India containing the proposals for
obtaining the assent of the Presid@ointed out the repugnancy
between the State law and Central laws such as the Transfer of
Property Act, 1882 and the Presidency Small Cause Courts Act,
1882. However there was no specific mention of the repugnancy
between the Bombay Rent Act 1947 ané tbentral Act under
consideration, i.e. the Public Premises (Eviction of Unauthorised
Occupants) Act, 1971. The subject matter of the Central and State
Legislation is covered by entries in the Concurrent List of the
Seventh Schedule of the Constitution.

257. The appellant in this case challenged the decision of the
Bombay High Court whereby it upheld the constitutionality of the
Public Premises (Eviction of Unauthorised Occupants) Act, 1971

and rejected the appell antds cont e
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254(2), the provisions of the Bombay Rent Act would prevail over
those of the Public Premises (Eviction of Unauthorised Occupants)
Act, 1971.

258. To understand the relevance of this judgment for the present
consideration, we are setting out hereafteg,tivo relevantissues
which arose before the Supreme Coadt of thesummay in para

5 of the judgment:

A5 . Xxx

3(a) Whether the provisions of thBombay Rent
Act, 1947 having beene-enacted after 197y the
StateLegislation with the assent of the Presitmust
prevail in the State of Maharashtra over the
provisions of thePPEviction Actby virtue of Article
254(2) of the Constitution?

4.  Whether it ispermissible for a court of law to

enquire into and ascertain the circumstancashich

assent to a lawinder Article 254(2) was given and

hold as a result of such consideration that the State

law even with respect to a matter enumerated in the
Concurrent List (after having been reserved for the
consideration of the President and after having
received hisassent ) does not prevail

259. The adjudication on these issues is not relevant. But it is
manifest from the above that these very issues arise in the present

case before us.

260. Before considering the question of permissibility of judicial

review,a pertinent question which needs to be answered is whether
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Presidential consideration and assent are exercise of legislative
power? The following observations of the courkiaiseri-Hind

(supra) authoritatively decide this:

n7 7 . as3ehtef the Presidnt or the Governor,

as the case may bis, considered to bepart of the
legislative _process only for the limited purpose
that the leqislative process is_incomplete without
them for enacting a law and in the absence of the
assent the Bill passed could rm considered to be
an Act or a piece of leqgislation, effective and
enforceable and not to extend the immuimtyespect

of procedural formalities to be observed inside the
respective Houses and certification by the presiding
officer concerned of their @ucompliance, to areas or
acts outside and besides those

261. It is therefore also well settled that consideration and grant
of assent by the President is not exercise of legislative power. It

merdy forms part of the legislative procedure.

262. In Kaiseri-Hind (supra), the court referred upon the
judgment reported at(1983) 4 SCC 45, M/s Hoechst
Pharmaceutical Limited & Ors. v. State of Bihar & Orsand
(1986 4 SCC 51,Bharat Sevashram Sangh Gtate of Gujarat

and concluded that the court ¢dwascertain whether assent was
gua repugnancy between State legislation and earlier law. It has
been clarified that such scrutiny does not tantamount to the court
adjudicating upon the correctness of the Presidential assent. The

observations of the Sugime Court deserve to be considered in
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extenso and read as follows:

n23. The | earned Senior
submitted that the assent given by the President is not
justiciable and placed reliance on decision of this
Court inBharat Sevashram SanghState of Gujarat
[1986] 4 SCC 51, wherein this Court observed thus:

"...it cannot be said that the assent which was
given by the President was conditiondhe
records relating to the above proceedings were
also madeavailable to the court On going
through thematerial placed before usve are
satisfied that the President had given assent to
the Act and it is not correct to say that it was a
qualified assent...."

24. In the aforesaid decision also tieeords relating
to_assent were madavailable to he Court andbn
going through the material placed beforethie Court
was satisfied that the President had given assent to
the Act and it was incorrect to say that it was
qgualified assent In HOECHST Pharmaceuticals
Ltd. v. State of Bihar 1983) 4 SCC 45this Court
held thus:

"84....That being so, the decisionTieh Cheng
Poh v. Public Prosecutor, Malaysi®280 AC
458is not an authority for the proposition that
the assent of the President is justiciable nor can
it be spelled out that the court camaire into

the reasons why the Bill was reserved by the
Governor under Articl00for the assent of
the President nor whether the President applied
his mind to the question whether there was
repugnancy between the Bill reserved for his
consideration andeceived his assent under
Article 254(2)."
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The Court further observed:

"...We have no hesitation in holding that the

assent of the President is not justiciable, and we

cannot spell out any infirmity arising out of his

decision to give such assent."

(Emphasis by us)
25. In our view, for finding outvhether the assent
was given qua the repugnancy between the State
legislation _and the earlier law made by the
Parliament, there is no question of deciding
validity of such assent nor the assent is subjected
to _any judicial review. That is to say, merely
looking at the record, for which assent was sought,
would not mean that the Court is deciding whether
the assent is rightly, wrongly or erroneously
granted. The consideration by the Court is limited
to the extent that whether the State has sought
assent qua particular_earlier law or laws made by
the Parliament prevailing in the State or it has
sought general assentn such case, the Court is not
required to decide the validity of the 'assent' granted
by the Presidnto
(Emphasis by us)

263. The Hoechst caserelied upon by the respondenis a
landmark judgment on repugnancidowever, in the present case,

we have setdowh he respondent'slone 2062 i ng
pointing out that the proposed legislation was repung to the
Central legislation, and hence reserved for the assent of the
President. We have also noticed the deposition in the counter
affidavit filed by the respondents to the same eff&ten the

above admissianby the respondents, the question wketthe

impugned legislation was repugnant to a Central enactment or not,
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Is not an issue in the present matt€herefore the prohibition laid
in Hoechst(supra) would have no application to the present case.
As noted aboveKaiseri-Hind (supra) has atsreferred tdHoechst

(supra).

264. So far, thisscrutiny by the court in exercise of its power of
judicial review is concernedit standsfurther clarified by the

Supreme Court that it is in th&ture of examination of whether

the leqislative procedure has ben followed or not In this

regard in para 29 dfaiseri-Hind, the court observed as follows:

n29. We f ur t h e grantng &f assentt cl ear
under Article254(2)is not _exercise of leqislative

power of President such as contemplated under

Article 123but is part of legislative procedure.

Whether procedure prescribed by the Constitution

before enacting the law is followed or not can

always be looked into by the Court 0

265. The Supreme Court made a valuable observation as to how

such challenge could l@voided and observed thus:

A30. Finally, we chatlengedf obser ve
this naturecould be avoided if at the commencement
of the Act, it is stated that the Act has received the
assent with regard to the repugnancy between the
State Law and spead Central law or laws 0
(Emphasis by us)

266. It is therefore wholly unnecessary for us to expand any

further on the above objection of the respondents to the
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maintainability of the present challenge. It has to be held that
while examining a challenge todlconstitutionality of legislatign
judicial review of whether legislative procedure, which includes
Presidential consideration and assent, was followed or not is
permissible.The objection is overruled. We also make it clear that
we shall confine our ewideration to the parameters for judicial

review settled in the above pronouncements.
Respondent 6s objection to product.i

267. The respondents have vehemently opposed placing their
records before us on the ground that this court is legally predibit
from examining the records of the Govt. of NCT of Delhi on the
ground that they relate to records of the Delhi Legislative
Assembly as well as Presidential consideration and assent to a

proposed legislation.

268. The objection of the respondents to producti@fore court
of the materialplaced for Presidential consideration is premised on
the shield provided by Article 74(2) of the Constitution.

Article 74 of the Constitution of India reads as follows:

nArticle 74 - Council of Ministers to aid and advise
President

[(1) There shall be a Council of Ministers with the
Prime Minister at the head to aid and advise the
President who shall, in the exercise of his functions,
act in accordance with such advice:]
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[Provided that the President may require the Council
of Ministers to reconsider such advice; either

generally or otherwise, and the President shall act in
accordance with the advice tendered after such
reconsideration.]

(2) The question whether any, and if so what, advice
was tendered by Ministers to the Pdesit shall not
be inquired into in any coud.

269. Article 74 is concerned with aid and advice tendered by the
Council of Ministers to the President. As per clause (1) of Article
74, in exercise of his functions, the Presidesiiall act in
accordance with suchdvice. Under Article 74(2), the question
whetherany, and if so, what advice was tendered by Ministers to

the President shall not be inquired into in any court.

270. Based on this constitutional provision, objection to
production of records has been takentlyy State in several cases
and stands rejected by the Supreme Court. The court has also
considered claims of privilege under Section 123 of the Evidence
Act and laid down the parameters thereof. We notice the major
judicial precedents in this regard arxtract the relevant portions

hereafter.

271. In (1994) 3 SCC B.R. Bommai v. UQlthe Union of India
had urged that judicial review and enquiring of the reasons which
led to the issuance of the Presidential proclamation under Article

356 issued on the advicé the Council of Ministers stands barred
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by virtue of clause (2) of Article 74. This objection of the
respondents also stands authoritatively examined and rejected by
the Supreme Court ithis pronouncement. On this objection, the

discussion and the finaigs of the court read as follows:

nNn83....This contention i1s falle
than one. In the first instance, it is based on a
misconception of the purpose of Articld[2]. As has
been rightly pointed out by Shri Shanti Bhushan, the
object of Article 74[2]was not to exclude any
material or documents from the scrutiny of the
Courts but to provide that an order issued by or in

the name of the President could not be questioned
on the ground that it was either contrary to the
advice tendered by theMinisters or was issued
without obtaining any advice from the Ministers.

Its object was only to make the question whether the
President had followed the advice of the Ministers or
acted contrary thereto, ngusticiable. What advice,

if any, was tenderelly the Ministers to the President
was thus to be beyond the scrutiny of the Court.

XXX XXX XXX

86. What is further, althoughArticle 74[2]bars
judicial review so far as the advice given by the
Ministers is concerned, does not bar scrutiny of
the material on the basis of which the advice is
given. The Courts are not interested in either the
advice given by the Ministers to the President or the
reasons for such advic&@he Courts are, however,
justified in probing as to whether there was any
material on the basis of which the advice was
given, and whether it was relevant for such advice
and the President could have acted on itdence
when the Courts undertake an_enquiry into the
existence of such material the prohibition
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contained in Article 74[2] does not negate their
right to know about the factual existence of any
such materiaé 0

272. So far as the plea of privilege under Section 123 of the
Evidence Act is concerned, the Union Government had urged this
plea as well irS.R. Bommai(supra) which wasansidered by the

Supreme Court thus:

Nn86e&This is not to say that the
cannot raise the plea of privilege under Sectid&of

the Evidence Act. As and when such privilege against

disclosure is claimed, the Courts will examine such

claim within the parameters of the said section on its
merits. o

273. The SupremeCourtin S.R. Bommai(supra) while rejecting

the plea against secrecy, has further noted that the Proclamation
under Article 356 has to be discussed and approved on the floor of
both Houses of Parliament, members of which are entitled to go
through the material which was the basis of the advice of the

Council of Ministers:

n8 7. Since further t he Procl an
Article 356(1)is required by Clause (3) of that Article

to be lad before each House of Parliament and ceases

to operate on the expiration of two months unless it

has been approved by resolutions by both the Houses

of Parliament before the expiration of that period, it is

evident that the question as to whether a Rroation
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should or should not have been made, has to be
discussed on the floor of each House dhne two
Houses would be entitled to go into the materiadn

the basis of which the Council of Ministers had
tendered the advice to the President for issuance of
the Proclamation Hencethe secrecy claimed in
respect of the material inquestion cannot remain
inviolable, and the plea of nordisclosure of the
material can hardly be pressed.o

274. After an elaborate discussion, the Supreme Court summed
up its conclusions S.R. Bommaisupra) in Para 434, the relevant

extract whereof reads as follows:

M34.(1)to (B) XXX XXX XXX

(6) Article 74(2)merely bars an enquiry into the
guestion whether any, and if so, what advice was
tendered by the ministers to the Presidert does
not bar the court from calling upon the Union
Council of Ministers (Union of India) to disclose to
the Court the material upon which the President
had formed the requisite satisfaction. The material
on the basis of which advice was tendered doast
become part of the adviceEven if the material is
looked into by or shown to the President, it does
not partake the character of advice. Article 74(2)
and Section1230of the Evidence Act cover
different fields. It may happen that while defending
the Proclamation, the Minister or the official
concerned may claim the privilege under Seclig

If and when such privilege is claimed, it will be
decided on its own merits in accordance with the
provisions of Sectiod23

(7) The Proclamation under Article 356(1)is not
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immune from judicial review. The Supreme Court
or the High Courtan strike down the Proclamation

if it is found to bemala fide or based on wholly
irrelevant or extraneougyrounds. The deletion of
Clause (5) |[which was introduced by 38th
(Amendment) Act] by the 44th (Amendment) Act,
removes the cloud on the reviewability of the action.
When called upon, the Union of India has to
produce the material on the basis of which action
was taken. It cannot refuse to daso, if it seeks to
defend the ation. The court will not go _into_the
correctness _of the material or_its_adequacy. lIts
enquiry is limited to see whether thematerialwas
relevant to the action. Evenif part of the material

is irrelevant, the court cannot interfere so long as
there is_sone _material which is relevant to_the
action taken......0

275. In 2002 (8) SCC 182, KaisdrHind Pvt. Ltd. v. National
Textile Corporation (Maharashtra North) Ltd. &Ors., the
Supreme Court has also considered the objection on behalf of the
appellant to the edict that when the President has given assent to a
State legislation, the court cannot call for files to find out whether
the assent was limited to repugnancy between the State legislations
and laws mentioned therein. Even though this contention was
rejeced by the Supreme Court, the same objection has been
unfortunately taken by the respondents before us. The observations
of the court on this issue are important and also set down the
boundaries of judicial review into the subject matter of the
Presidentiabssent. The court held as follows:
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n20. It 1 s true that President'
Act nowhere mentions that assent was obtained qua

repugnancy between the State Ilegislation and

specified certain law or laws of the Parliament. But

from this, it also cannot be inferred that as the

President has given assent, all earlier law/ laws on the

subject would not prevail in the State. As discussed

abovebefore grant of the assent, consideration of the

reasons for having such law is necessaryl the

corsideration would mean consideration of the

proposal made by the Stafer the law enacted

despite it being repugnant to the earlier law made by

the Parliament on the same subjdtthe proposal

made by the State is limited qua the repugnancy of

the Statelaw and law or laws specified in the said

proposal, then it cannot be said that the assent was

granted qua the repugnancy between the State law

and other laws for which no assent was _sought.for

Take for illustration-- that a particular provision

namely, section 3 of the State law is repugnant to

enactment A made by Parliament; other provision,

namely, Sectiod is repugnant to some provisions of

enactment B made by Parliament and Secttoasd

6 are repugnant to some provisions of enactment C

and the St e submits proposal seek
mentioning repugnancy between the State law and

provisions of enactments A and B without mentioning

anything with regard to enactment C. In this set of
circumstances, if the assent of the President is

obtained, the Sta law with regard to enactments A

and B would prevail but with regard to C there is no
proposal and hence there 1s no
A as s ePnopogal by the State pointing out

repugnancy between the State law and of the law

enacted by the Parliamenis sine gua non for
Aconsiderati onolf teredis nbassent o
proposal, no guestion of Aco
Afassento ariseswhefFber fiadsaegt @
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given by the President is restricted or unrestricted,

the letter written or the proposal made llge State
Government for obtaining Aassen
looked inta ©

(Emphasis by us)

276. In Kaiseri-Hind (supra), the court makes a reference to the
correspondence of the State Govt. for obtaining assent as well as

records relating to the issue dndther ruled thus:

n21. We would al sioallmleke it cl
decisionsrelied upon wherein _such guestionwas
raisedthis  Court has referred to  the
correspondence made by the State Government
for obtaining the assent of the Presidento find out
whether the assent was with regard to repugnancy
between the State Legislature and particular
enactment of the Parliament For this purpose, we
would straightaway refer to the decision Gnam
Panchayat'scase (supra) wherein the Court
considered the allegedepugnancy between the
Administration of Evacuee Property Act of 1950 and
the Punjab Village Common Lands (Regulation) Act
of 1953.......

..... In that case also the High Court of Punjab had
adjourned the matter tenable the State Government
to place material before the Court showing the
purpose for which thePunjab Act of 1953 was
forwarded to the President for his assent. As per the
record of that casdhe Act was not reserved for the
assent of the President on the ground that it was
repugnant to thearlier Act passed by the Parliament,
namely, Central Act of 1950. The Court thereafter
pertinently held thus:
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"The record showsand it wasiot disputed either
before us or in the High Court, that tAet was not
reserved for the assent of the Presidénon the
ground that it was repugnant to an earlier Act passed
by the Parliament, namely, the Central Act of 1950.
In these circumstance, we agree with the High Court
of the Punjab Act of 1958annot be said to have
been reserved for the assent of the Ri&®t within

the meaning of Clause (2) of Arti@é4of the
Constitution in so far as its repugnancy with the
Central Act of 1950 is concerne

277. On the objection to the examination of the records in the
judgment reported gR002) 8 SCC 182 KaisarHind (P) Ltd. v.
National Textile Corporation (Maharashtra North) Ltd.the

Supreme Court observed thus:

A 2 8ln this view of the matteiit cannot besaid that
the High Court committed argtror in looking at the
file of the correspondence EXx.F collectivefgr
finding out - f or what pur pose Afassen
Presidentto the extension of Acts extending the
duration of Bombay Rent Actvas sought for and
given After looking at the said file, the Court
considered relevant portion of the letter, which
referred © the Bill passed by the Maharashtra
Legislative Council and the Maharashtra Legislative
Assembly extending the duration of the Bombay Rent
Act for 5 years from 3% April, 1986.

XXX XXX XXX

A telegraphic message dated"Z=bruary, 1986 sent

by the Special Commissioner, New Delhi, addressed
to two Secretaries of the State of Maharashtra and the
Secretary to the Governor of the State of Maharashtra
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shows that the President accorded his assent to this
Bill on 23° February, 1986. Thereafter, the Court
rightly relied upon the decision @ram Panchayat
case (suprajor arriving at the conclusion that the
assent of the President was soughtthe Extension
Acts for the purpose of overcoming its repugnancy
between the Bombay Rent Act on the one hand and
the Transfer of Property Act and the President Small
Cause Courts Act on the othdrhe efficacy of the
President's assent was limited to that purpose .only
Therefore, the PP Eviction Act would prevail and not
the Bombay Rent Aab.

278. In S.R. Bommai(supra), he Supreme Court also observed
that the limited aspect covered under Article 74(2) cannot override
the basic provisions in the Constitution relating to the exercise of

judicial review by the court in the following terms:

n321. Cl aus e 74, (Uderstoodf in isr t i cl e
proper perspective, is thus confined to a limited
aspect. It protects and preserves the secrecy of the
deliberations between the President and his Council
of Ministers. In fact, Clause (2) is a reproduction of
Subsection (4) of Sectioh0of the Government of
India Act, 1935. [The Government of India Act did
not contain a provision corresponding to
Article 74(1)as it stood before or after the
Amendments aforementioned]. The scope of Clause
(2) should not be extended beyond its legitimaetel f

In any event, it cannot be read or understood as
conferring an immunity upon the Council of
Ministers or the Minister/Ministry concerned to
explain, defend and justify the orders and acts of the
President done in exercise of his functiohhe
limited provision contained in Articler4(2)cannot
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override the basic provisions in the Constitution
relating to judicial review. If and when any action
taken by the President in exercise of his functions is
qguestioned in a Court of Law, it is for the Council of
Ministers to justify the same, since the action or
order of the President is presumed to have been
taken in accordance with Articl@4(1). As to which
Minister or which official of which Ministry comes
forward to defend the order/action is for them to
dea de and for the Court to be sa
(Emphasis by us)

279. On the objection to examination of the records of the
respondents and material placed before the Presiden.Rn

Bommai(supra), the court further held thus:

n323. Evi d emCoastit@tiontenactraent.a
Sectionl23enactsa rule of English Common Law
that no one shall be permitted to give evidence
derived from unpublished official records relating to
affairs of State except with the permission of the
concerned head of the defmaent. Itdoes not prevent
the head of department permitting it or the head of the
department himself giving evidence on that habie

law relating to Sectiod23 has been elaborately
discussed in several decisions of this Court and is not
in issue hen@. Our only object has been to emphasise
that Article 74(2)and Sectionl23cover different
and distinct areas It may happen that while
justifying and Government's action in Court, the
Minister or the official concerned may claim a
privilege under Sectiwl123 If and when such
privilege is claimed, it will be decided on its own
merits in accordance with the provisions of that
Section. But, Article 74(2)does not and cannot
mean that the Government of India need not
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justify the action taken by the Presiden in the
exercise of his functions because of the provision
contained therein. No such immunity was intended

- or is provided - by the clause. If the act or order

of the President is questioned in a Court of Law, it
is for the Council of Ministers to justify it by
disclosing the material which formed the basis of
the act/order. TheCourt will not ask whether such
material formed part of the advice tendered to the
President _orwhether that material was placed
before the President. The Court will not also ds
what _advice was tenderedto the President, what
deliberations or discussions took place between the
President and his Ministers and how was the ultimate
decision_arrived athe Court will only see what
was the material on the basis of which the
requisite satisfaction is formed and whether it is
relevant to the action under Article356(1) The
court will not go into the correctness of the
material or its adequacy. Even if the court were to
come to a different conclusion on the said
material, it would not interfere since the Article
speaks of satisfaction of the President and not that
of the court.

324. In our respectful opinion, trebove obligation
cannot be evaded by seeking refuge under
Article 74(2). The argument that the advice tendered
to the Presid& comprises material as well and ,
therefore, calling upon the Union of India to disclose
the material would amount to compelling the
disclosure of the advice is, if we can say so
respectfully, to indulge in sophistrythe material
placed before the Preslent by the Minister/Council

of Ministers doesnot thereby become part of
advice Advice is what is based upon the said
material. Material is not advice. The material may
be placed before the President to acquaint-ramd if
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need be to satisfy himthatthe advice being tendered
to him is the proper one. But it cannot mean that such
material, by dint of being placed before the President
in support of the advice, becomes advice itself. One
can understand if the advice is tendered in writing; in
such a cas that writing is the advice and is covered
by the protection provided by Articld(2). But it is
difficult to appreciate how does the supporting
material becomes part of advicEhe respondents
cannot say that whatever the President seesor
whatever is placed before the President becomes
prohibited material and cannot be seen or
summoned by the court Article 74(2)must be
interpreted and understood in the context of entire
constitutional system. Undue emphasis and expansion
of its parameters would endwaluable constitutional
guarantees. For these reasons, we find it difficult to
agree with the reasoning Btate of Rajasthaan this
score, insofar as it runs contr
(Emphasis supplied)

280. In the judgment reported gt1985) 3 SCC 661, @m
Panchayat of Village Jamalpur v. Malwinder Singhhe point
under consideration was whether there was any repugnancy
between the administration of Evacuee Property Act, 1950 and the
Punjab Village Common Lands (Regulation) Act, 1953. The court
concludel that there was a direct conflict between the two Acts and
hence there arose an issue as to the applicability of Article 254.
The Supreme Court noted the exercise undertaken by the High
Court to examine the records and approved the findings with the

following observations:
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A 1 2..Since the Punjab Act of 1953 extinguished all
private interests in Shamideh lands and vested
those lands in the Village Panchayats and since, the
Act was a measure of agrarian reform it was reserved
for the considerationfahe PresidentThe judgment
of the High Court shows that the hearing of the
writ_petitions was adjourned to enable the State
Government to place material before the Court
showing the purpose for which the Punjab Act of
1953 was forwarded to the Presidenfor his assent.
The record shows and it was not disputed either
before us or in the High Court, that the Act was
not reserved for the assent of the President on the
ground that it was repugnant to an earlier Act
passed by the Parliament, namely, the Cerdit Act
of 1950 In these circumstancese agree with the
High Court that thdPunjab Act of 1953 cannot be
said to have been reserved for the assent of the
President within the meaning of clause (2) of
Article 2540f the Constitution insofar as its
repugnancy with the Central Act of 1950 is
concerned ... 0

(Emphasis by us)

281. Another aspect necessitating a scrutiny of the material which
had been considered by the Government before effecting the
amendment to an enactment is manifested in the judgment reported
at (1995) 1 SCC 104, D.C. Bhatia v. Union of Indidn this case,

the Supreme Court examined the material mentioned in the
Statement of Objects and Reasons on which the statutory
amendment under challenge was based. The following

observations of the couate noteworthy:

nl3. I n the Statement of Obj ec
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purpose of the amendment the Delhi Rent Control
(Amendment) Act, 1988 was stated as under:

AThe De ICbntrol ABte1938 (59 of 1958)

which came into effect on 9th February, 1959,

provides for control of rents and lodging houses

and for the lease of vacant premises to the
Government within the Union T

2. For quite sometime, there have bdemanddrom

the associations dhouseownersas well astenants

for amendmenof Delhi RentControl Act, 1958. The
Committee on Petitions of RajyaSabha, the
Economic, Administration Reforms Commission,
Secretaries Committee and National Commission on
Urbanisation have alsgecommended amendmeoit
certain provisions of the ActConsidering these
demands/recommendatioas also the fact thatith

the passage of time, the circumstances have also
changed necessitating a fresh look at the tenant
landlord relationship, the amendment of Delhi Rent
Control Act, 1958 has been proposed ...

3. The Bill seeks tachievet he above objects. oo

282. In the summarisation in para 434(7)(k®94) 3 SCC 1, S.R.
Bommai v. Union of India (supra) while laying the scope of
enquiry by the court on the aspect of production of the material by
the Union of Indiathe court had observed as follows:

... When called upon, theUnion of India has to
produce the material on the basis of which action
was taken. It cannot refuse to do so, if it seeks to
defend the action. The court will nhot go into the
correctness of tle material or its adequacy. Its
enquiry is limited to see whether the material was
relevant to the action. Evenif part of the material

Is irrelevant, the court cannot interfere so long as
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there is some material which is relevant to the
action taken. ...0

283. The objection by the respondents to both the production of
their records and its examination by the court premised on the
prohibition in Article 74 has to be rejected outright. We may note
that the respondents before us did not claim privilege under Bectio

123 of the Indian Evidence Act before us.

284. The submission of the respondents that this court is
precluded from examining the records of Presidential assent as well
as the records of Govt. of NCT of Delhi has therefore, neither
factual nor legal basis amnstands considered and authoritatively

rejected in several binding judicial precedents by the Supreme
Court. In all these cases, the court has closely examined official
records, especially the proposal placed for Presidential
consideration and the materiah support, both before the

Parliament as well as the President.

285. There is no prohibition in law for this court to examine the
records as well as the material which was placed before the
Legislative Assembly of Delhi or the President for consideration
before obtaining assent in order to ascertain the nature and scope of
the proposal which was placed before the President as well as the
relevancy of the material. Such examination is also necessary to
arrive at a conclusion as to whether the procedure tatistially

prescribed has been followed or not.
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286. While it is settled law therefore that the act of granting
Presidential assent cannot itself be reviewed by the courts, the
Supreme Court has held that courts may review the records that the
President condered in giving assent in order to establish the

purview of said assent.

287. Such examination is mandated by law and also essential to

rule on the primary question to see whether relevant material

formed the basis of the Presidential proclamation (or assenihe

case may be) as well as ascertain whether the assent was with
regard to repugnancy of the proposed State legislation and a
particular enactment of the Parliament or whether the assent had

been sought and granted generally.

288. It is therefore trite thathis court has the jurisdiction to call
for records of the respondents to examine the proposal placed by
the respondents as well as the material placed for consideration of

the President.

289. The principles laid down in these pronouncements would be
known tothe respondents who are required to stand guided by legal
experts in their decision making and actions. This court is required

to examine compliance with these principles by the respondents.

Burden of establishing existence of material and compliance
with the preconditions

290. We may also examine the question as to on whom rests the

burden of establishing the existence of material to satisfy the pre

W.P.(C)N0.4770/2012 pagel74of531



conditions and a meaningful consideration before the Presidential

assent under Article 239AA. We may draw suppmr this aspect

from some other constitutional provisions conferring power on the
President to iIissue proclamations
as Article 356 of the Constitution. The Supreme Court considered

the important aspect of the burden abyng the existence of

relevant material in para 87 {1994) 3 SCC 1, S.R. Bommai v.

Union of India and held thus:

ARéWhen the Proclamation is <c¢hal
out a prima facie case with regard to its invalidihg
burden would be on the Union Gowenent to satisfy
that there exists material which showed that the
Government _couldhot be carried on in accordance
with the provisions of the Constitutiokince such
material would be exclusively within the knowledge
of the Union Government, in view olh¢ provisions
of Sectionl060f the Evidence Act, the burden of
proving the existence of such material would be on
the Union Government o

(Emphasis supplied)

291. On the same issue of the burden of proving existence of
relevant material the following extraabin the summarization by

the Supreme Court i8.R. Bommai(supra) is very important:

ASUMMARY OF CONCLUSION:

153 Ourconclusionstherefore, may be summarised
as under:

I. The validity of the Proclamation issued by the
President under  Articl856(1)is  judicially
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reviewable to the extent of examining whether it was
issued on the basis of any material at all or whether
the material was relevant or whether the
Proclamation was issued in the mala fide exercise of
the power When aprima facie case isnadeout in

the challengeto the Proclamation, thBurden is on

the Union Government to prove that the relevant
material did in fact exist. Such material may be
either the report of the Governor or other than the

report

[I. Article 74(2)is not a baagainsthe scrutiny of the
material on the basis of which the President had
arrvedat his satisfaction. O
(Emphasis by us)
292. It needs no elaboration that the burden to show that material
existed and was relevant, that there was due application of mind by
the comp&ent authorities and also that such records were placed

before for Presidential consideration, all lies on the respondent.

293. The respondents have contended that the pronouncement
S.R. Bommai casésupra) related to an executive act and that the
petitiongsdreliance thereonverlooks the vital distinction between

an executive act and a legislative act. The respondents conceived
that thejudicial review of executive action can be premised on the
ground that it is vitiated by neapplication of mind by thenaker
which is established by showing that there was no material based
on which the decision maker arrived las/her satisfaction. Mr.
Harish Salve, learned Senior Counsel for the respondents
contended thah legislative measure on the other hand car®ot

questioned on any grousdf judicial reviewavailable to challenge
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execution action. It is further submitted that the executive has no
right to speak for the law makers therefore it necesshuilgws
thatthe question as to whether or not there amg material before

the executive which proposed the law to the law makeentirely

irrelevant to the question of validity of a statute.

294. These submissions unfortunateepremised on aomplete

mi sunderstanding of thewupe€eheiti one

reliance onS.R. Bommai casdésupra)is not for the purposes of
supporting the challenge to a legislative act. The petitioners have

placed a pronouncement $1IR. Bommai casésupra) before us in

order to explain the tmesafna cntgi oonfd

the manner in which constitutional expressions have to be
interpreted and construed. Furthermore, no objection has been
addressed before us with regard to Happlication of mind by the
Legislative Assemblyof Delhi. Inasmuch as the foremg
discussion amply sets out the submissions of the petitioners and
our discussion thereon, it is unnecessary to dwell further on these

objections of the respondents.

d&onsideratioand éassend how accorded

295. It is nownecessary to understand the scapd spurt of the
expressions 0consi de Mt ipbrasé
dcdonsiderationd in Article 254
judicial pronouncements iIrAIR 1955 Bombay 35, Basantlal
Banarsilal v. Bansilal Dagdulaland (1985) 3 SCC 661, Gram
Panchayat of Village Jamalpur v. Malwinder Singh.
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296. In AIR 1955 Bombay35, Basantlal Banarsilal v. Bansilal
Dagdulal, it was held thus:

i 3 . Thegefore in the hierarchy of legislation in
India _a higher place wasaturally accordedo laws
passed by Parliamerdrd the Constitution enacts that

if a law is passed both by the Legislature of a State
and by Parliament with regard to the same subject
matter, then if there is any repugnancy between the
provisions of the two laws, the law of Parliament
shall prevail. This is subject to cl.(2) which is the
important provision and that provides:

XXX XXX XXX

Therefore, if the State Legislature passes a law
subsequent to the law passed by Parliament and the
State Legislature wants anyway to depart from the
provisions of the law as laid down by Parliament, it
could do so provided it satisfies the condition, viz.,
that it reserves the bill for the consideration of the
President and the President gives his assent.

The principle underlying this clause is clear, viz.,
that thePresident should apply his mind to what
Parliament has enacted an@lso consider the local
conditions prevailing in a particular State, and if

he issatisfiedthatjudging by the local conditions a
particular State should be permitted to make a
provision of law different from the provision made

by Parliament, he should give his assent and
thereupon the State leqgislation would prevail. There is
a proviso to this cl. (2and that is:

"Provided that nothing in this clause shall
prevent Parliament fromnacting at any time

any law with respect to the same matter
including a law adding to, amending, varying
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or repealing the law so made by the
Legislature of the State."

This again emphasises the omnipotence _of
Parliament. Even though the State law may
contain_a provision assented to by the President
and may have contained a provision of law
different from the provision contained in the

Parliamentary statute, it is open to Parliament to

legislate again with regard to the same matter

XXX XXX XXX

The departure made under tl®nstitutionis that
wider power is conferred upon Parliament directly to
tackle State leqgislation and to amend, vary or repeal
State legislationBut it is impossible to contend that
the additional words contained the proviso in any
way restrict the competence of Parliamafihether
under the Constitution or under the Government of
India Act, the Central Legislature or Parliament had
always the power to override any legislation passed
by a Provincial or State Legatlre provided the
subject it dealt with found a place in the Concurrent
List, and that important principleis reiterated in
Article 254and the proviso to cl. (2) merely
emphasises that i mportant princ
(Emphasis by us)

297. On this aspect, reference maagefully be made to the
judgment of the Constitution Bench of the Supreme Court in
(1985) 3 SCC 661, Gram Panchayat of Village Jamalpur v.
Malwinder Singh. The case arose in tle®ntextof direct conflict
between SectioB(2) of the Central Act of 1950 ad Section 3 of
the Punjab Act of 1953on the question of vesting of evacuee

property, the issue considered was as to which of these two Acts
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would prevail. It was held that the question has to be answered in

the light of the provisions of the Constitutiofhe court construed

the requirements, contours and the nuances of the expression
freserved for consideratian whi ch have been wuse
254(2) of the Constitution. The Supreme Court also considered the
purpose of an enactment being reserved fosi@eatial assent and

the examination by the High Court of the material placed for the
Presidential consideration and assent. The applicable principles

were laid down in the following terms:

no. . . . Bterast & tha bvacuees in the
Shamlatdeh lanls was deemed to be declared as
evacuee propertyhoth the State Legislature and the
Central Legislature had the power to deal with that
interest by virtue of Entry 41. Articl2540f the
Constitution deals withsituations where there is
inconsistency beteen the laws made by the
Parliament and the laws made by the Legislature of a
State

XXX XXX XXX

Since thdaw made by the Legislature of the State of
Punjab, namely, Section 3 of the Punjab Act of 1953,
is repugnant to the law mady the Parliament which
the Parliament was competent to enact, namely
Section8(2)of the Central Act of 1950, the law made
by the Parliament must prevail and the law made by
the Punjab Legislature has to be held to be void to the
extent of the repugnamnc.

XXX XXX XXX

12. .. The assent of the President under
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Article 254(2)of the Constitution is not a matter of

idle formality. The President has, at least, to be

apprised of the reason why his assent is sought if,

thereisany speci al reason for doing
(Emphasis supplied)

It has therefore, been unequivocally declared that if a State is
proposing a legislation which conflicts with a Central legislation,
Presidential assent is required under Article 254. Considerayion
the President to the proposal of the State legislature is required
before according assent. The President has to be informed of the
reason for which th@residential assent is sougFhe repugnancy,
if any, has to be mandatorily pointed out. The FRlagiial assent is
confined to the purpose for which it was sought, and not beyond. It
is well settled that the consideratiby thePresident has to be real

and meaningfuand is not an empty formality

298. The enunciation of law inth&r am P a n casesighat 0 s
regard to the interpretation of Article 254 was approved by the
Supreme Court in paras 18 and 2Xeafseri-Hind (supra). It was

also noted that these principles were relied upon in the earlier
judgment rendered iP.N. Krishan Lal and Ors. vGovt. of

Kerala and Anrl1994 (5) SCALE 1las well. In para 17, the
Supreme Court also approved the principles laid dowkii1955

Bom 35Basantlal Banarsilal v. Bansilal Dagdulal.

299. It is noteworthy that the appellant Kaiseri-Hind (supra)
had referred to #ndecision of the Madras High CourtAR 1982
Mad 399,Bapalal and Co. v.P. Thakurdas and Orswherein the
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Court had specifically arrived at a conclusion that Ex.P.12 showed
that Sectiorl0of the proposed State law (Rent Control Act) has
been referré to as the provision which could be said to be
repugnant to the provisions of Code of Civil Procedure and the
Transfer of Property Act, which were existing laws on the
concurrent subject. After observing that, the Court had raised the
presumption that eveif the State Legislature did not point out the
provisions of the Bill which are repugnant to the existing Central
law, the President should be presumed to have gone through the
Bill to see whether any of the provisions is repugnant to the Central
law andwhether such a legislation is to be permitted before giving
assent to the Bill. The Court Bapalal casgsupra) further stated

that merely because the State Government does not indicate the
exact provisions which are repugnant to the earlier Centvaltiee
assent given by the President cannot be said to be invalid. This
presumption was not approved by the Supreme Court and in para
27, it was observed as follows:

A 2 7..We do not think that it was necessary to do
so. In any case as discussed abouhe essential
ingredients _of Article 254(2)are: (1) mentioning

of the entry/entries with respect to one of the
matters enumerated in the Concurrent
List; (2) stating repugnancy to the provisions of an
earlier law _made by the Parliament and the State
law and reasons for having such law(3) thereafter

it is required to be reserved for consideration of
the President; and(4) receipt of the assent of the
President 0

(Emphasis supplied)
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300. Thepetitionersobjectbefore us that the conditions precedent
to the obaining of Presidentialssent have not been fulfilled. The
requirementsor Presidential considerati@re explicitly delineated

in Kaiserl-Hind (supra) in the following terms:

nil4. | n aforesaidvrequiréments, before
obtaining the assent of the &Brdent, theState
Government has to point out that the law made by

the State leqislature is in respecbf one of the
matters enumerated in th€oncurrent List by
mentioning entry/entries of Concurrent List et
it_contains provision _or_provisions repuwjnant to

the law made by the Parliament or existing law
Further, the words "reserved for consideration" would
definitely indicate that there shoulde active
application of mind by the President to the
repugnancy pointed out between the proposed State
law and the earlier law made by the Parliament and
the necessity of having such a law the facts and
circumstances of the matter, which is repugnant to a
law enacted by Parliament prevailing in a State. The
w 0 r consideration woul d ma afterf e s t t hat
careful thinking over and due application of mind
regarding the necessity of having State law which is
repugnant to the lawmade by Parliament, the
President may grant assent. This aspect is further
reaffirmed by use of the worthssent" in clause (2),
which implies knowledge of the President to the
repugnancy between the State law and the earlier law
made by Parliament on the same subieatter and

the reasons for grant of such assent. The word
"assent would mean in the context as arpressed
agreement_of mind to what is proposed by the
State

(Emphasis supplied)
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301. The Supreme Courthas also considered the different
meanings to the wordassemd in dictionaries in para 15 and

thereafter laid down the following binding principles:

nle6. A p p &fgrasa gneaning ef the word

Aassent o and from the phraseol o

the object of Article254(2)appears that even though

the law made by the Parliament would have

supremacy, after considering the situation

prevailing in the State and after consiéring the

repugnancy between the State legislation and the

earlier law made by Parliament, the President may

give his assent to the law made by the State

Legislature. This would require application of

mind to both the lawsand the repugnancy as well

as the peculiar_requirement of the Stateto have

such a law, which is repugnant to the law made by

Parliament. Theword assent 0 i s used purpo

indicating affirmative action of the proposal made

by the Statefor having law repugnant to the earlier

law made by Parliament. It would amount to

accepting or conceding and concurring to the demand

made by the State for such lavhis cannot be done

without consideration of the relevant material.

Hence the phr ase used IS Areserv

considerati ono, e @dnmstitatbn under t

cannot _be an idle formality but would reqguire

serious _consideration _on_the material placed

before the President. The M@Acon

only be to the proposal made by
(Emphasis supplied)

302. A matter reservedor consideration mder Article 254(2)
thus requires active application of mind of the President not only to
the repugnancy between the proposed State law and the prior

Central enactment but to the necessity of having different law as
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well. Such repugnancy and necessity ttade pointed out to the
President in the proposal and material placed for his/her
consideration. The Presidential assent must rest on a meaningful
(Acareful 0) consideration and due

to support the constitutionality oféHegislation under challenge.

303. Our attention is also drawn to the following discussion on
the submission raised as an additional ground noticed in para 62 of

Kaiserl-Hind Pvt. Ltd(supra) which has been pressed before us

and reads as follows:

N6 2. @l of bhhe fappellant the following
additional ground is raised in the written submission.

"Article 254(1)incorporates the principle of

supremacy of parliamentary lawt applies to

any provi sion of 0 a | aw m e
| egi sl ature of pugnantbat ed6 whi c
any parliamentary law or (which is repugnant)

to any existing law. Articl254(1)opening

part, does not expressly give supremacy to

parliamentary law over existing

State/provincial law- i.e. law made in the

Provinces before the Constitutiondjshence

Constitution, the Bombay Amending Act 43

of 1951 (the first law enacted by the State

legislature after the Constitution) even

though a mere extension law must

constitutionally be regarded as a law made by

the legislature of a State, for pugas of

applicability of Article254(1), which it could

only be if it was a substantive law-eaacting

or incorporating the provisions of the 1947

Act, postConstitution. That it was reserved
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for the consideration of the President and
received his assenéends support to the fact
that it was not a mere extension but treated as
a substantive enactment.”

304. After a detailed consideration, this submission was also
rejected by the Supreme Court. The Supreme Court laid down
binding principles on the requirements lhe met to substantially
comply with Article 254(2) of the ConstitutionThe declaration of

the legal principles which clearly apply to the instant case are set
out hereafter:

n65. The result of the foregoin
XXX XXX XXX

2.(a) Article254(2)contemplatesir eser vati on for
consideration of t he President
Reservation for consideration is not an empty

formality. Pointed attention of the President is

required to be drawn to the repugnancy between

the earlier law made by Rrliament and the

contemplated State legislature and the reasons for

having such law despite the enactment by

Parliament.

( b) T h e a swsoeruskdo i Clause (2) of
Article 254would in  context mean express
agreement of mind to what is proposed by the
State.

(c)lncasavher e it i s not indicated t
qua a particular law made by Parliament, then it
is open to the Court to call for the proposals made
by the State for the consideration of the President
before obtaining assent. o
(Emphasis by us)
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305. It is manifest therefore that Presidential assent is confined to
the proposal by the State Legislature, under Article 254 and

nothing more.

306. It is essential to emphasise that while considering the phrase
Areserved for consi dercearlysiaed, t he
that the same Aunder the Constitut
On this aspect, the supplementary opinion given by Justice D.

Raju, inKaiserl-Hind Pvt. Ltd(supra) is important and reads as

follows:-

i 7 Jhe assent of the Presideahvisaged under
Article 254(2)is neither an idle or empty formality,
nor an automatic event, necessitated or to be given for
the mere asking, in whatever form or manner and
whether specific, vague, general of indefinit@ the
terms sought for to clainthat once sought and
obtained as well as published, a curtain or veil is
drawn, to preclude any probe or contention for
consideration that what was sought and obtained was
not really what should and ought to have been, to
claim the protection envisaged wrdclause (2) in
respect of a particular State law ~asis or with
reference to any particular or specified law on the
same subject made by Parliament or an existing law,
in force The repugnancy envisaged under clause (1)
or enabled under clause (2) get excepted from
under the protective coverage of the assent obtained
from the President, is such that there is a legislation
or legislative provision(s), covering and operating on
the same field or identical subjetiatter made by
both the Union and th&tate, both of them being
competent to enact in respect of the same subject
matter or the legislative field, but the legislation by
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Parliament has come to occupy the entire field.
Necessarily, in the quagderal structure adopted for
the nation, predomance is given to the law made by
the Parliament and in such circumstances only the
State law which secured the assent of the President
under clause (2) of Articl254 comes to be protected,
subject of course to the powers of Parliament under
the proviso tothe said clauseTherefore, the
President has to be apprised of the reasons at least
as to why his assent is being sought, the need or
necessity _and the justification or_otherwise for
claiming _predominance for the State law
concerned. This itself would pestulate _an
obligation, inherent in_the scheme _underlying as
well as the very purpose and object of seeking the
assent _under _Clause (2) of Articl@54to
enumerate or _specify and illustrate the particular
Central law_or provision with reference to which

the predominance is desired.The absence of any
standardized or stipulated form in which it is to be
sought for, should not detract the State concerned, to
disown its obligation to be precise and specific in the
extent of protection sought having regard te th
serious consequences which thereby inevitably
follow, i.e. the substitution of the Union law in force
by the State law, in the territorial limits of the State
concerned, with drastic alteration or change in the
rights of citizen, which it may, therebyibm g about . 0

(Emphasis by us)

307. On this issue the judgment reported(2009) 5 SCC 342
Grand Kakatiya Sheraton Hotel and Towers Employees and

Workers Union v. Srinivasa Resorts Ltdt,was held as under:

A 8 The impugned judgment isa@mpleteanswer to
the question raised regarding Article 254(2). There
can be no doubt that both ti@entral Act and the
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impugned State Act operate in the same field

Il nasmuch as the nAservice compe

but Agratuityo, t hough <call ed
Under sub circumstancesynless it was shown that
while obtaining the Presidential assent for the State
Act, the conflict between the two Acts was
specifically brought to the notice of the President,
before obtaining the same, the State could not have
used the espe route provided by Article 254(2) of
the Constitution We fully agree with the High Court
when the High Court held that tit&o Acts occupy

the common field and were in conflict with each
other. The contention of the appellant that Article
254(2) would save the impugned provisions Is,
therefore, rejected. 0

(Emphasis by us)
308. So far as the manner in which the proposal is required to be
made for the Presidential reference, reliance has been placed by
Mr. Chandhiok on the judgment reported(3012) 9 SCC 368
Krishi Upaj Mandi Samiti, Narsinghpur v. Shiv Shakti Khansari
Udyog & Ors. The appellants before the Supreme Court had urged
that the provisions of the Control Order cannot prevail over the
Market Act because the Market Act was enforced after consglerin
the conflict between the provisions of both and thereafter received
Presidential assent. This submission was rejected by the Supreme
Court for t Imethe corirdes fled befoke ale High

Court, no such plea was raised and no document was Eedito

show that the Market Act waeservedfor Presidential assent on

the ground that the provisions contained therein are in conflict

with those contained in the Control Orded
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The Supreme Court thus noted that before the High Court, it
was not arguethat the President had been apprised of the conflict
between the Control Order and the Market Act and he accorded

assent after considering this fact.

309. In para 42.3 of the judgment, the court noted that during the

arguments, it had

M2 3 edi r ect Banthia$ learned cBunssl
for the State of Madhya Pradeshpt@duce the record

to show as to in what context the Market Act was
reserved for the Presidential assent. After the
judgment was reserve&hriBanthia handed over an
envelope containing File Nd.7/62/73Judicial of the
Ministry of Home Affairs, perusal of which reveals
that the request of the State Government for
Presidential assent was processed by the Ministry of
Home Affairs. In the first instance, the Departments
of Agriculture, Food and letrnal Trade as also the
Planning Commission were asked to offer their
comments. The Department of Agriculture conveyed
no objection but wanted its suggestions to be
incorporated in the Bill. The others did not offer any
comment. Thereafter, the Joint Searg (Home)
recorded a note that the suggestions given by the
Agriculture Department will be sent to the State
Government for consideration. He also prepared a
summary for consideration of

XXX XXX XXX

43. From the summary reproducedrbBinaboveit is
clear thatthe State Government had not reserved the
Market Act for Presidential assent on the ground of
any repugnancy between the provisions of that Act
and the Control Order
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XXX XXX XXX

48.In view of the aforesaid judgmentsf dhe
Constitution Benches, we hold that Article 254(2) of
the Constitution is not available to the appellants for
seeking a declaration that the Market Act would
prevail over the Control Order and that transactions
involving the purchase of sugarcane by tfactories
operating in the market areas would be governed by
the provisions contained in the Market Act. As a
corollary, we hold that the High Court did not commit
any error by quashing the notices issued by the
appellant Market Committees to the respents
requiring them to take licence under the Market Act
and pay market fee on the purchase of sugarcane from
canegrowers/Cané&sr ower s Cooperative

310. In para 44 of the judgment reported at (2012) 9 SCC 368
Krishi Upaj Mandi Samiti, Narsinghpr v. Shiv Shakti Khansari
Udyog & Ors. the Supreme Court relied upon the pronouncement
by the Constitution Bench inGram Panchayat of Village
Jamalpur v. Malwinder Singh(supra) on the nature and scope of
Presidentiabssent under Articl254(2)

311. In the present case, the respondents have merely forwarded
copies of the proposed Bill to the President without anything more.
It is urged that this was in compliance of the constitutional

requirement.

312. In reply to thecontention Mr. Harish Salve, learned &er

Counsel for the respondents has placed the judgment reported at
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(1977) 3 SCC 592, State of Rajasthan &Ors. v. Union of India
&Ors. It is however pointed out by the petitioners that this
judgment was overruled in the judgment of the Supreme Court
repated at(1982) 1 SCC 271, A.K. Roy &Ors. v. Union of India
&O0rs. The same has also been overruled by the Constitutional

Bench in para 31 of th®.R. Bommai casésupra).

313. In Kaiseri-Hind (supra), the Supreme Court also considered
the issue as to whetheimgply forwarding a copy of the proposed

Bill to the President is sufficient compliance of the requirement. It
was clearly held that it would not suffice. On this issue the court

held as follows:

i 7 Fhe mere forwarding of a copy of the Bill may
obviate, if at all, only the need to refer to each one

of the provisions therein in detail in the requisition
sent or the letter forwarding it, but not obliterate

the necessity to point out specifically the particular
Central law or provisions with reference to wich,

the predominance is claimed or purported to be
claimed. The deliberate use of the word
Aconsiderationo | 264, @Qlmguse (2)
view, not only connotes that there should be an active
application of mind, but also postulates a deliberate
ard careful thought process before taking a decision
to accord or not to accord the assent sought for. If the
object of referring the State law for consideration is to
have the repugnancy resolved by securing
predominance to the State lathhe President hat®
necessarily consider the nature and extent of
repugnancy, the feasibility, practicalities and
desirabilities involved therein, though may not be
obliged to write a judgment in the same manner, the

W.P.(C)N0.4770/2012 pagel92of 531



courts of law do, before arriving at a conclusion to
grant or refuse to grant or even grant partially, if the
repugnancy is with reference to more than one law in
force made by the Parliament.

314. The proviso toClause3(c) of Article 239AA contains the

phrase O0such | aw made by tehre Legi

this proviso is clearly made to such law made by the Delhi
Assembly provisions whereof are repugnant to provisions of a law
made by the Parliament. It is implicit in a bare reading of this
constitutional provision that it envisages an enactment hwlsc
repugnant and therefore the repugnancy has to be pointed out prior
to seeking the assent of the President in the proposal seeking

Presidential consideration and assent.

315. The information and material which must be placed for a
meaningful consideratioby the President is concerned, in para 77

of Kaiseri-Hind (supra), the Supreme Court in no uncertain terms
set out the requirements and importance thereof in the following

terms:

N X xAx genuine, real and effective consideration
would depend upon _specificand _sufficient
information _being provided to_him inviting, at any
rate, his attention to the Central law with which the
State law is considered or apprehended to be
repugnant, and in the absence of any effort or
exercise shown to have been undertaken, when
questioned before courts, the State law cannot be
permitted or allowed to have predominance or
overriding effect over that Central enactment of the
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Parliament to which no specific reference of the

President at all has been invited to. This, in my view,

IS a must and an essential requirement to be

satisfied; in the absence of which the

fconsi derationo c¢cl ai med woul d

and really oblivious to the hoard of legislations

falling under the Concurrent List in force in the

country and enacted by th@arliament. To uphold

as valid the claim for any such blanket assent or-all

round predominance over any and every such law

whether brought to the notice of the President or

not, would amount to leqgitimization of what was not

even in the contemplation oconsideration on the

basis of some asswxmed fAconsider
(Emphasis by us)

316. From the above discussion, it is also evident that the logic of
the judiciallyexpounded requirements underlying Presidential
assent under Article 254(2) apply with equand arguably even
greated force to Article 239AA.

317. We may usefully also examine the manner in which the
scope of Presidential consideration has been construed in other
jurisdictions as well. The decision of the Supreme Couthef
United States of American Okanogan, Methow, San Poelis,
Nespelem, Colville and Lake Indian Tribes or Bands of State of
Washington v. United States (The Pocket Veto Case) 279 U.S.
655, 49 S. Ct. 463s useful in this regard . Under the second
clause in Section 7 of Article 1 dfie Constitution of the United
States of America, a Bill which is passed by both the Houses of
Congress during the first regular session of a particular Congress

and presented to the President less than 10 days (Sundays
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excepted) before the adjournment tbht session, but is neither
signed by the President nor returned by him to the House in which
it originated, becomes a law in like manner as if he had signed it.
At the first session of the 89Congress, Senate Bill No.3185
having been duly passed bythdhe Houses of Congress and duly
authenticated was presented to the President 8Bniade, 1926.

On July 3, the first session of the"™8Zongress was adjourned
under a House Concurrent Resolution. It is noteworthy that on this
day, the period of 10ays available to the President under Article 1
had not expired. The Congress was not again in session until the
commencement of the "2 Session on the first Monday in
December and neither House of Congress was in session off'July 6
to 10" day after thebill had been presented to the President
(Sundays excepted).

318. The President neither signed the Bill nor returned it to the
Senateand it was not published as a law. Some Indian tribes
residing in the State of Washington filed the petition in the Court
of Claims setting up certain claims in accordance with the terms of
the Bill, on the position that the Bill had become a law without the
signature of the President. The question as to whether in these
circumstances, under the provisions of the Constitutiorthef
United States of America, the Bill had or had not become a law
was considered by the Supreme Court. It was argued before the
court by counsel for the petitioners and by the amicus curiae that

the provision as to the return of a Bill to the House with
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specified time is to be construed in a manner that will give effect to
the reciprocal rights and duties of the President and of the Congress

and not enable him to defeat a Bill of which he disapproves by a

sil ent and O6absolupecket o®etioe@,

neither discloses his objections nor gives the Congress an

opportunity to pass the Bill over them.

319. The Supreme Court dhe United States of America in this
context had occasion to construe the Presidential duty of

consideration ofheBiIll. It was held as follows:

AThi s argument il nvol ves a mi

reciprocal rights and duties of the President and of
Congress and of the situation resulting from an
adjournment of Congress which prevents the
President from returning a bill viat his objections

within the specified time. This is illustrated in the use

\

S (

of the term Opocket veto,d whioc

describe the situation, and is misleading in its
implications in that it suggests that the failure of the
bill in such case imecessarily due to the disapproval
of the President and the intentional withholding of the
bill from reconsideration. The Constitution in
giving the President a qualified negative over
legislationr-commonly called a veteentrusts him
with an authority and imposes upon him an
obligation that are of the highest importance, in
the execution of which it is made his duty not only
to sign bills that he approves in order that they
may become law, but to return bills that he
disapproves, with his objections, in or@r that they
may be reconsidered by Congress. The faithful
and effective exercise of this momentous duty
necessarily requires time in which the President
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may carefully examine and consider a bill and
determine, after due deliberatign whether he
should approve or disapprove it, and if he
disapproves it, formulate his objections for the
consideration of Congress.

XXX XXX XXX

The powerthus conferred upon the President cannot
be narrowed or cut down by Congress, nor the time
within which it is to beexercises lessened, directly or
indirectly. And it is just as essential a part of the
constitutional provisions, guarding against il
considered and unwise legislation, that the
President, on his part, should have the full time
allowed him for determining whether he should
approve or disapprove a bill, and if disapproved,
for adequately formulating the objections that
should be considered by Congressas it is that
Congress, on its part, should have an opportunity to
repass the bill over his objecti
(Emphasis by us)

320. The above narratioshowsthatthe solemnityattachedo the
consideration of a bill by the President and assent thereto cannot be
denigrated by any action of the legislature. The proposal by the
State must receive scrutiny armbnsiderabn before assent is

accorded thereto under the Constitution.

321. Merely forwarding the proposal and copies of the Bill to the
President therefore does not meet the Constitutional requirement.

322. The respondents before us have therefore completely failed
to mee the essential preonditions, which are sine qua non for

Presidential consideration and assent.
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323. It is well settled that if the Constitution of India provides
preconditions for exercise of power by the constitutional
authorities, the courts can always mewae whether the
preconditions have been satisfied or not. The same principles as
above shall equally apply in case of judicial review with respect to

abill which is reserved for the consideration of the President.

324. The fact that Presidential assent hasrbaccorded, therefore
Is by itself not determinative of the matter. The respondents must

conform to the requirement @ictive application of mind by the

President to the repugnangyhich has to be pointed out in the

proposal by the State Government. must also be shown that

there was active application of mind to thecessityof having a

State law which is different from the Central law. If there is a
constitutional challenge to a | eg
disclose its nature (as in theepent case) the inquiry by the court

may include examination of the nature of the proposal as well as

the purpose for which the legislation was placed before the

President.

325. From the principles laid down in the several authoritative
judicial precedents, & find that it is a sine qua non for valid
consideration and application of mind by the President, that the
proposal by the State Government must set out the provisions of
the proposed statutory amendment which are repugnant to the
Central law. It indubithly follows that a mere averment of the

conflicting provisions would not suffice. The proposal must
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comprehensively incorporate the reasons and state the compulsion

for enacting the contemplated amendment.

Scope of judicial review of the Presidential caderation

326. We have held that o6considerati
exercise of legislative power, but merely part of legislative
procedure. We have also examined the facets of Presidential

consideration and assent.

327. The respondents have pressed an absototahition to our
examination of the legislation on the ground that the President has
accorded assent theret®n the parameters of juditieeview on

| ssues rasded the obgervations af D. Raju, J. in his
supplementing opinion in2002) 8 ST 182, Kaiseti-Hind Pvit.

Ltd. v. National Textile Corporation (Maharashtra North) Ltd.
&Ors. shed valuable light on the issue under our consideration

The same reads as follows

A 7 Jhis Court has, no doubt, held that thesent
accorded by the Presidens not justifiable, and
courts cannot spell out any infirmity in the decision
arrived at, to give the assen&imilarly, when the
President was found to have accorded assent and the
same was duly published, it cannot be contended that
the assent was nakally that of the President, as
claimed. It is also not given to anyone to challenge
the decision of the President according assent, on
merits and as to its legality, propriety or desirability.
But that is not the same thing as approving an
attempt to drav a blanket or veil so as to preclude an
examination by this Court or the High Court as to
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the justifiability and sufficiency or otherwise of the
protection or predominance claimed for the State
law over the law made by the Parliament or the
existing law, based upon the assent accorded,
resulting at times in substantial alteration, change
or modification in the rights and obligations of
citizen, including the fundamental rightswhen the
Constitution extends a form of protection to a
repugnant State law, pemitting predominance
and also to hold the field in the place of the law
made by the Centre, conditioned upon the
reservation of the State law for consideration of
the President and obtaining his assent, it is to be
necessarily viewed as an essential preareisite to
be effectively and meticulously fulfilled before ever
availing of the protection and the same cannot be
viewed merely as a ceremonial ritual. If sucttally
essential procedure and safeguard is to be merely
viewed as a routine formality whicbhan be observed
in whatever manner desired by those concerned and
that it would be merely enough, if the assent has
been secured howsoever obtained, it would amount
to belittling its very importance in the context of
distribution of legislative powers andhe absolute
necessity to preserve the supremacy of the
Parliament to enact a law on a concurrent topic in
List Ill, for the entire country. It would also amount
to acceptance of even a farce of compliance to be
actual or real compliance. Such a courseudd not
be adopted by Courts except by doing violence to the
language, as well as the scheme, and very object
underlying Article 254(2)0

(Emphasis supplied)

328. In (2006) 2 SCC 1, Rameshwar Prasad v. Union of India
the court was concerned with the invalddf proclamation under

Article 356 of the Constitution dissolving the Assemblies of

W.P.(C)N0.4770/2012 page2000f 531



Karnataka and Nagaland. Reference was made to a pronouncement
of the Supreme Court of Pakistan. The following observations in
the pronouncement on the parameters on whkieh Presidential

powers would be exercised are important:

n121. Reference has been made t
Supreme Court of Pakistan on the same subject,
although the language of the provisions of the
relevant articles of th€akistani Constitutions na
couched in the same terms. Mohd. Sharif v.
Federation of Pakistan, (1982) 1 SCC 271the
guestion was whether therder of the President
dissolving the National Assembiyn 295-1988 was

in accordance with the powers conferred on him
underArticle 58(2)(b) of the Pakistani Constitutiott

was held in that case that it mot quite right to
contend that since it was the discretion of the
President, on the basis of his opinion, the President
could dissolve the National Assembly; but he has to
have thereasons which are justifiable in the eyes of
the people and supportable by law in a court of
lustice He couldnot rely upon the reasons which
have no nexus to the acticare bald, vague, general

or such as can always be given and have been given
with disastrous effecttEmphasis supplied by ud).
would be instructive to note as to what was stated by
the learned Chief Justice and R.S. Sidhwa, J., as
reproduced in the opinion of Sawant, (Bommai
case):

AWhet her it I's '"subjcwooti ve' or
of the President or it is his 'discretion’ or 'opinion’,

this much is quite clear that thd’resident cannot

exercise his powers under the Constitution on wish

or whim. He has to have facts, circumstances which

can lead a person of his status to foram intelligent

opinion requiring exercise of discretion of such a

W.P.(C)N0.4770/2012 page201of 531



grave nature that the representatives of the people
who are primarily entrusted with the duty of
running the affairs of the State are removed with a
stroke of the penHis action must appe&o be called
for and justifiable under the Constitution if
challenged in a court of Law. No doubt, theurts
will be chary to interfere in his 'discretion' or
formation of the 'opinion' about the 'situation’ but
if there be no basis or justification for the order
under the Constitution, the courts will have to
perform their duty cast on them under the
Constitution. While doing so, they will not be
entering in the political arena for which appeal to
el ectorate is provided for. o
(Emphasis by us)

329. In (2006)2 SCC1, Rameshwar Prasad v. Union of India,

the Supreme Court also unequivocally declared that the court
would have jurisdiction to examine whether the satisfaction is
malafide or based on wholly extraneous or irrelevant grounds. In

para 124, it was obseed as follows:

fn124.1t is well settled thatif the satisfaction is mala
fide or is based on wholly extraneous or irrelevant
grounds, the court would have the jurisdiction to
examineit, because in that cas¢here would be no
satisfaction of the Presidd in regard to the matter
on_which he is required to be satisfiedOn
consideration of these observations made in State of
Rajasthan as also the other decisifishar Singh v.
Union of India (1989) 1 SCC 204 andaru Ram
v.Union of India (1981) 1 SCC 1p}, Sawant, J.
concluded t hatpowelTth Bsueetlyeer ci s e 0 f
proclamation under Article356(1)is subject to
ludicial review at least to the extent of examining
whether the conditions precedent the issue of the
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Proclamation have been satisfied or at. This
examination will necessarily involve the scrutiny as
to whether there existed material for the satisfaction
of the President that the situation had arisen in
which the Government of the State could not be
carried on in accordance with the pxisions of the
Constitution. ..0

330. In exercise of its extraordinary powers under Article 226 of
the Constitution the High Courttherefore has the jurisdiction to
examine whether preconditions and procedure constitutionally
prescribed has been followed or nwot,the consideration by the
President of the proposed State Legislation and grant of assent
thereto. The court would scrutinize whether relevant material
existed and was actually placed before the President or not. As
part of the judicial review, it islso open to the court to examine
whether the Presidential consideration is based on extraneous or
irrelevant grounds. The Presidential consideration and assent so
granted would confer supremacy to the State law over the law
made by the Parliament. In $htontext the consideration assumes

vital importance and has to be real and meaningful.

331. The extent of the power of the court to examine the basis of
the Governoroés report as well as
discussed and the principles laid downparas 140 and 141 of
Rameshwar Prasad v. Union of Indigsupra)and theconclusions

in para 145 were baseoh these These may also be usefully

extracted and read as follows:
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n140. Thus, It I s open to
judicial review, to exmine the question whether the
Governor's report iased upon relevant materad

not; whether iis made bona fide or noand whether

the facts have been duly verified or ndthe absence

of these factors resulted in the majority declaring the
dissoluton of State Legislatures of Karnataka and
Nagaland as invalid.

141 In view of the above, we atmable to accephe
contention urged by the learned Attorney General for
India, Solicitor General of India and Additional
Solicitor General, appearing forelsovernmenthat

the report of the Governor itself is the material and
that it is not permissible within the scope of judicial
review to go into the material on which the report of
the Governor may bkasedand the question whether
the same was duly veied by the Governor or not. In
the present case, we hawething except the reports
of the Governor. In absence of the relevant material
much less due verification, the report of the Governor
has to be treated as the personal ipse dixit of the
Governor The drastic and extremection under
Article 356cannot _be justified on mere ipse dixit,
suspicion, whims and fancies of the Governor. This
Court _cannot remain _a silent spectator watching the
subversion of the Constitutién

XXX XXX XXX

145. In the pesent case, like iBommai casethere is
no material whatsoever except th@pse dixitof the
Governor. The action which results in preventing a
political party from staking claim to form a
Government after election, on suclianciful
assumptions if allowed to stand, would be
destructive of the democratic fabric € The extra
ordinary emergency power of recommending
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dissolution of a Legislative Assembly is not a matter

of course to beesorted to for good governance or

cleansing of the politics for the statedreasons

without any authentic material. These are the

matters better left to the wisdom of others including

Opposition and el ectorate. o
(Emphasis supplied)

332. The following observations which expound the principles on
the scope of judicial review i15.R. Banmai (supra) also may
usefully be set out in extenso:

A 9 3In A.K. Roy v.Union of India : (1982) 1 SCC
271,the Court has observed that "Clause [5] has been
deleted by the 44th Amendment and, therefore, any
observations made in thState of Rajasthan case
[supra] on the basis of that clausannot any longer
hold good'. These observations imply that after the
deletion of Clause [5]the judicial review of the
Proclamation issued under Article356[1]has
become wider than indicated in the State of
Rajasthan case

XXX XXX XXX

96. ... Any interpretation that we may place on
Article 356 must, therefore help to preserve and not
subvert their fabric. The power vestdd jurein the
President butde factoin the Council of Ministers
under Article356has al the latent capacity to
emasculate the two basic features of the Constitution
and hence it is necessary to scrutinise the material on
the basis of which the advice is given and the
President forms his satisfaction more closely and
circumspectly. This cabe done by the Courts while
confining themselves to trecknowledged parameters
of the judicial review as discussed above, viz.,
illegality, irrationality and mala fidesSuch scrutiny
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of the material will also be within the judicially
discoverable and mageable standards.

XXX XXX XXXO

333. We mayusefully extract the principles laid down in para 77
of Kaiseri-Hind (supra) on the scope of judicial review into
Presidential consideration as well, the relevant portion whereof

reads thus:

f... In order to find out the real state of affairs as to

whet her the Aassento in a given
and proper application of mind and effective
Aconsiderationo as envisaged b
this Court as well as the High Court exercising

powers of judicialreview are entitled to call for the

relevant records and look into the sam&his the

courts have been doing, as and when considered

necessary, all along. No exception therefore could

be taken to the High Court in this case adopting

such a procedure, inidcharge of its obligations and

exercise of jurisdiction under the Constitution of

India.o

(Emphasis by us)

334. We have noticed above the parameters within which
Presidential assent would be examined by court. If the conditions
precedent or the relevant mage is not placed before the President
for consideration, then itpso facto follows that there is no
consideration under the constitutional mandate. It would then
follow that mere grant of the Presidential assent would not confer

superiority to the StatLegislation over a Central law.

W.P.(C)N0.4770/2012 page206of 531



Whet her requirements for seeking
from those for seeking fispecifico
335. A pleais taken on behalf of the respondents to the effect that

that the President had granted general assenheoproposed
legislation This plea has been orally raisefbr the first time

during the course of oral arguments

336. No such plea has also been taken in the counter affidavit or
in the written submissions filed by the respondents before us.
There is no raterial to this effect in the records which were

produced before us.

337. It is possible that there may be a case where Presidential
assent is sought in general terms. In such a circumstance, assent
when given, will be applicable generally for which it wasight.

The nature and contents of the proposal made to the President
seeking the assent would be material in deciding the nature of

assent which was granted.

338. The distinction between so a | Isgedfi® i a geterad
assent has been urged before us kyrédspondent as obviating the
need to fulfil any of the constitighal requirements for a valid

aonsideratiounder Article 239AA.

339. Even if such a plea of the respondent is accepted, the
decision inKaiseri-Hind (supra) makes it clear that assent of a
general nature must also comport with certain principles in order to

be considered as constitutional.
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340. It has been clearly declared in para 20Kafiseri-Hind

( supr a) considerdtiontoyhtbe Péesidérda nd hi s Oasse
under Article 254(2) is limité only to the proposal made by the

State Government and that the such legislation would prevail only

qua the laws for which the repugnancy was actually pointed out

and thed a s soktlmetPesident sought for. Proposal by the State
Issinequanord orn Niche anald a o &g, ibthe assent

relates to a law approved by the State legislature (or the GNCT of

Delhi as at present) which is repugnant to any provision of the
Parliamentary enactment, it is essential to examine the proposal
sentbythe oncerned government (6the Go
the instant case) to the President to ascertain as to whether the
President has assented to the proposed law which is repugnant to
Parliamentary law to prevail or not. This is more so when neither

the Pesidential assent (as in the instant case) nor the statutory

enactment so states.

341. This, thus is in fact reiteration of the meaning of assent in
@eneral ternts , s t (2985 8 SCC %61, Gram Panchayat of

Village Jamalpur v. Malwinder Singhwherein thecourt observed

as follows:

nl2. ...l f the assent is sought
terms so as to be effective for all purposes,

different considerations may legitimately arise.

But if, as in the instant casethe assent of the

President is sought to the lawfor a specific

purpose, the efficacy of the assent would be limited

to that purpose and cannot be extended beyond it.
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Not only was the President not apprised in the
instant case that his assent was sought because of
the repugnancy between the State Act anthe pre-
existing Central Act on the vesting of evacuee
properties but, his assent was sought for a
different, specific_purpose altogether Therefore,
that assent cannot avail the State Government for the
purpose of according precedence to the law made by
the State Legislature, namely, the Punjab Act of 1953,
over the law made by the Parliament, even within the
jurisdiction of the State. o
(Emphasis supplied)

342. The Supreme Court has laid down the law on such plea of
the respondents (as in the present case)absent was sought in

general terms iaiseri-Hind (supra).

i 7 4é Protection cannot be claimed for the State
law, when questioned before courts, taking cover
under the assent, merely asserting that it was in
general form, irrespective of the actual fact
whether the State claimed for such protection
against a specific law or the attention of the
President was invited to at least an apprehended
repugnancy visa-vis the particular Central law. In

the teeth of innumerable Central laws enacted and in
force onconcurrent subjects enumerated in List Il of
the Seventh Schedule to the Constitution, and the
hoard of provisions contained thereimytificial
assumptions based on _some supposed knowledge
of all those provisions and the presumed regularity

of official acts, cannot be blown out of proportion,

to do away with an essential exercise, to make the
fassento meaningful , as [
formalities, except at the risk of rendering
Article 254 itself a dead letter or merely otioselhe
significant and seriaialteration in or modification of
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the rights of parties, both individuals or institutions
resulting from the fiassento car
lightly brushed aside as of no significance,
whatsoever. In a federal structure, peculiar to the one
adopted by or Constitution it would become
necessary for the President to be apprised of the
reason as to why and for what special reason or object
and purpose, predominance for the State law over the
Central law is sought deviating from the law in force
made by Parment for the entire country, including
that part of the StateWhen this Court observed

in Gram Panchayat of Village Jamalpur v.
Malwinder Singh and Ors(1985) 3 SCC 661that
when the assent of President is sought for a
specific purpose the efficacy ofhe assent would be
limited to that purpose and cannot be extended
beyond it, and that if the assent is sought and
given in general terms so as to be effective for all
purposes different considerations may legitimately
arise, it cannot legitimately be cotended that this
court had also declared that reservation of the
State law can also be by mere reference to
Article 254(2)alonewith no further disclosures to be
made or that with mere forwarding of the Bill, no
other information or detail was either a'pessible or
legalized and approved course to be adopted or that
such course was held to be sufficient, by this Court, to
serve the purpose of the said articlde expression
Nngener al termso needs to be wun
view, a reference to a particularlaw as a whole in
contrast to any one particular or individual in the

said law_and not that, it can be even without any
reference _whatsoever. The further observation
therein,

Anot only was the President
the instant case that his assent vgasight

because of the repugnancy between the State

Act and the preexisting Central Act on the
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vesting of evacuee properties but his assent
was sought for a different, specific purpose
altogethero

would belie any such claim. Per contitayould only
reinforce the principle that the consideration as
well as the decision to accord consent should be a
conscious one, after due application of mind,
relevant and necessary for the purposeThough,
submission of a thesis on the various aspects of
repugnancy inveled may not be the requirement the
reservation f owouldirecessarilyder ati ono
obligate an invitation of the attention of the
President as to which of the preexisting Central
enactments or which provisions of those
enactments are considered or appteended to be
repugnant, with reference to which the assent
envisaged in Article254(2)is sought for. This
becomes all the more necessary also for the reason
that the repugnancy in respect of which
predominance is sought to be secured mustiog/n

to exid or apprehended, on the date of the State
law and not in vacuum to cure any and every
possible repugnancy in respect of all laws
irrespective of whether it was in the contemplation

or not of the seeker of the assent or of the
President at t he tigsnedeofat iflocnoon f or
according assent. o

(Emphasis supplied)

In order for the Presidential assent to be in general terms, the
respondents were required to have so stated clearly in the proposal
to the President. It was necessary for the President to have

consdered the proposal from this aspect.

343. We shall examine whether the proposal sent by the
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respondents complies with the Constitutional requirements noticed

by us in the next section of this judgment.

Position in the present caseexercise undertaken by the
respondents

344. We may now examine exercise undertaken by the
respondents in the present case. In view of the principles laid down
in AIR 1955 Bombay 35, Basantlal Banarsilal v. Bansilal
Dagdulal, local conditions prevalent in a State at a particular point
of time are certainly a relevant consideration. The Presidential
consideration requires the President to be satisfied that judging by
such considerations, a particular State should be permitted to make

a departure from a Central enactment to the extent pedpgst.

345. Based on the foregoing, we find that the Supreme Court has
held that, in order to ensure that the President undertiiees
consti tut i o ooasidéragtiod of eagrepugnamay under
either of the Articles 239AA or be it 254(2), the body sking
Presidential assent must:
(i)  Apprise the President of the reasons as to why assent
is being sought;

(i)  Apprise the President of the necessity of overruling
the predominanceof the Central law, and justify this claim
of necessity;

(i)  Specifially point out the particular Central law or

laws with reference to which predominance is desired (if
claiming repugnancy with an entire Centralw or laws);
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(iv) Specifically point out the particular provisions within
a Central law withreference to which predominance is
desired (if claiming repugnancy  with particular
provisions of a Central law or laws);,

(v) Point out the nature and extent of the repugnancy; and

(vi) Precisely and specifically outline the extent of
protection sought with regard to the consequences that
would follow.
346. As noticed above, the respondents have stated in para (iii) of
their affidavit dated % of January 2013 that by their letter dated
15" June, 2012, the Amendment Bill was referred to the President
for her considerat o expréssly setting out the repugnancy to the
centr al eThealetter mated 15dune, 2012 clearly refers
to depugnanc§ so as to countermand any generality. The affidavit
dated 4 of January 2013 was filed at an advanced stage of hearing
in the writ petition when the respondents had full knowledge of the
challenge by the petitioners. In the oral submissions made before
us, the respondents urge us to accept the oral contention that the
Court Fees (Delhi Amendment) Act, 2012 in question wasy med
to the President for assent becau
| awdo and not because of a putatiwv

laws.

347. 1t is well settled that the respondents cannot be permitted to
raise a defere for action which is not supportéy their official
records. In this regard, {1978) 1 SCC 409lohinder Singh Gill

and Anr. v. The Chief Election Commissioner, New Delhi and
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Ors.the court had laid down the following principle:

f8. The second equally relevant matter is that when a
statuory functionary makes an order based on certain
grounds, its validity must be judged by the reasons so
mentioned and cannot besupplementedby fresh
reasons in the shape of affidavit or otherwise.
Otherwise, an order bad in the beginning may, by the
time it comes to court on account of a challenge, get
validated by additional grounds later brought out. We
may here draw attention to the observations of Bose,
J. in Commr. of Police, Bombay. Gordhandas
Bhanji, AIR 1952 SC 16

APubl i c orderisexergsedbi cl y mad
statutory authoritycannotbe construed in the

light of explanations subsequently given by the

officer making the order of what he meant, or

of what was in his mind, or what he intended to

do. Public orders made by public authorities

are meant to have public effect and are

intended to affecthe actings and conduct of

those to whom they are addressed and must be

construed objectively with reference to the

| anguage used in the order it

Orders are not like old wine becomibgtter as hey
grow oldero

348. 1t is well settled that the order and records must speak for
themselves and the respondents cannot rely on pleadings or

depositions in counter affidavits to support the same.

349. All the points for consideration of the President including the
reasons for the amendmeag well as points of repugnanought

to have been stated in the proposal itself. However, in the present
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case, the proposal dated™3une, 2012 is completely silent on
these material aspectsTherefore, there is no evidendeat the
possible conflict had been brought to the notice of the President
before assent was obtained. Consequently, the assent given by the
President would not be the assent required to be given under
Article 239AA(3)(c).

At the same time, there is nothino remotely suggest that

assent was sought in 6general tern

350. In the case in hand, the repugnancy between the Court Fees

Act, 1870, a Central legislation and the impugned Amendment by

the Delhi Legislative Assembly is acceptédle have noted above
thatunder Article 239AA, the Delhi Legislative Assembly merely

| egi sl ating Ain respect of an e
Presidential assent. In the present case the respondents have noted
that the proposed | egi sl atawon was
(Court Fees Act, 1870).In order to establish that the repugnant

law received the assent after due consideration of the President, the
Government of NCT of Delhi must therefore, show the material

which was placed before the President for consideratrzhthat

the repugnancy between the Central enactment and the impugned
amendment was pointed to the President. It must also be
established that such material has been actually considered by the

President before according assent.

351. The factual background ithe present case, so far as the
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procedure which was followed by the respondents is concerned
requires to be examinedn the counter affidavit dated "6
September, 2012, the respondents have made the following

disclosure:

APur suant t o t hwe and dusticec e of
Department and taking into consideration th#te
Court Fees Act, 1870s a Central Leqislation a
request was made to the Secretary (Home),
Government of India, for obtainirgrior approval of

the Central Government.The Ministry of Home
Affairs examined the matter in consultation with the
Ministry of Law and Justice and thereafténe
approval was granted On receipt othe approval,

the bill was again placed before the Cabinet of
Ministers and thereafter the Amendment Bill was
introduced before the Assembly, which was then
passed unanimously. THa&ll became an Act only
after it received Presidential Assemtd the date of
amendment was notified as 01.08.2012, after the

approval of the Lt. Governor.

352. It is stated that a letter dated™.Bune, 2012 was sent from
the office of the Lt. Governor to the Ministry of Home Affairs.
This letter dated I5June, 2012 makes a referertoeonly three
original copies of the Bill authenticated by the Speaker of the
Legislative Assembly of Delhi as iag been enclosed with itlt

is argued by Mr. Chandhiok, learned Senior Counsel that the
communication dated 15June, 2012 does not even request a
consideration of the matter by the President but merely seeks the

assent of the President.

353. The materialimpact of the impugned legislation on the
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jurisdiction of this court was also not pointed out.

354. The submissio on behalf of the respondents that a general
or a broad spectrum assent of the President was obtained in the
instant case and that it would meéké constitutional requirement

of assent is erroneous.

355. The respondent 0s contention th
President had accorded general consent and therefore, it was
wholly unnecessary to point out repugnancy in the proposal
seeking assent has e rejected not only on the basis of the
specific plea to the contrary in the counter affidavit but also in view
of the binding position in law set out hereinabove. Even if it could
be held that in the instant case the assent had been sought and
given ingeneral terms, such grant would not cure the legislation of

the defects noted above.

356. As nded above, i(2002)8 SCC 182,KaiserI-Hind Pvt.

Ltd. v. National Textile Corporation (Maharashtra North) Ltd. &

Ors., it was held that the Presidential assentswanited to
overcoming the repugnancy only with respect to the Transfer of
Property Act and Presidency Small Causes Court Act and not vis
avis the Public Premises Ach Parliamentary enactmentt was
therefore, concluded that the Public Premises Amtld/prevail in

a State so far as the properties covered under the enactment were

concerned.

357. We have also noted above the finding of the Supreme Court
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in (1985) 3 SCC 661, Gram Panchayat of Village Jamalpur v.
Malwinder Singh that the President has to lag@prised of the
reasons for seeking the assent. In the instant case, it is an admitted
position that the respondents did not point out the repugnancy qua
the Arbitrationand ConciliationAct, 1996 or the rules framed by

the Delhi High Court in exercisef @owers thereunder to the
Presidenor why the amendment to the court fees superseding the
stipulatiors made in the Arbitration Act, 199&as necessary and

should be permitted to prevail in Delhi.

358. In this backgroungdthe Presidential assent would noteraie
gua repugnant provisions which were not placed before the
President and to which there isassentt all in the eyes of law.

359. The Presidential assent is stated to have been granted on the
4" of June 2012 which was communicated to the Principal
Secretary to the Lt. Governor by way of letter dat&dlly, 2012.

360. The original record produced before the court merely
contains a rubber stamp having been affixed to the effect that the

President had granted assent with her signatures.

361. On receipt of theommunication conveying the assent of the
President, the Bill was again placed before the Cabinet of Ministers
and thereafter the Amended Bill was passed by the Legislative
Assembly. The date of the Amendment was thereafter notified as
the 1* of August 2012 after receipt of the approval of the Lt.

Governor.
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362. There are thereforeo constitutionalor statutory provisions
to support the stand of the respondent3here is also no

jurisprudence to do so either.

363. It is argued on behalf of the petitioner thatdpfrom the
primary submission that the relevant material was not placed
before the President for consideratioimhereforeaffixation of a
rubber stammf assenbn which the President had merely put her
signatures shows the President was prevented &oneaningful
consideration of the relevant issues. It is contended that relevant
materialwas required to belaced before the President, the same
was required to be considered by the President before granting

assent.

364. It is thus apparent that all that wadaced before the
consideration of the President was the draft Bill without even a
statement explaining the repugnancy or a clarification of how the
amendment would amount to a desideratum for the litigants and the
system of justice operating in the NCT Delhi, the relevant

matters which deserved the consideration of the President.

365. Even the Court Fees Act, 1870 itself was not placed before

the President. This would have enabled the President, before
according her assent, to peruse through the cldansat made by

the | egislature in the O6lntroduct
Statement of Objects and Reasons for the enactment of 1870 and

how an increase in court fees was repressive on general litigation.
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Nothing has been shown to us which justifigd need for the
proposed amendments to the President or demonstrated that the
amendment did not impact, adversely or otherwise, the

constitutional rights of any person.

366. The existing Court Fees Act, 1870 which would have
enabled the President to understathe existing statutory
provisions and what was being proposed by the Legislative
Assembly was not sent to her. The respondents also failed to draw
attention of the President to the provisions of the Delhi High Court
Act. No circumstance warranting depae from the Central
legislation in the National Capital Region of Delhi was pointed out
in the Presidential reference. The President was also not given any
relevant information about the prevalent circumstances or the

necessity for the amendment.

367. Admittedly, in the instant case, the respondents have not
placed the prevalent conditions in Delbefore the President of
India. No circumstance which has been judicially and
Constitutionally declared relevant and necessary for Presidential
assent qua a repugr®y between a Central enactment and
proposed State amendment legislation has been placed for
consideration of the President.

368. We may note that the respondents did not forward even the
reasons advanced in the SGbmmittee report nor any supporting

materialforwarded to the office of the President. It is, therefore,
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evident that there was no material at all before the President; the
repugnancy between the existing statute and the amendment was
not pointed out; the local conditions and circumstances
necessitiing the 2012 legislative amendment were not placed. In
fact, the President had nothing atfalo r cénsideratidd The
element of application of mind to relevant material is completely
absent. It is legally impermissible to accept that under thengi
circumstances, the President was fully apprised of the need for an
amendment to the Court Fees Act and the effect that such an
amendment would have on the litigants, both of which, according
to the Supreme Court, are essal for the formation of the
&onsideratiobof t he President. The OPres

examined in this factual background and its impact so construed.

369. We therefore find substance in the submission of Mr.
Chandhiok, learned Senior Counsel that no demand for
consideration bthe President, in terms of Article 239AA3(c) and
the principles laid down irKaiserl-Hind Pvt. Ltd(supra), was
made by the Government of NCT of Delhi. No material at all was
placed before the President. The communication by the
Government of NCT of Blhi did not even suggest that the matter
requires consideration from the aspect of repugnancy between a
Central legislation and the proposed amendment thereto at the
instance of the Government of NCT of Delhi. There was no
material at all, let alone relant material placed before the

President.
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370. Given the categorical stand of the respondents on affidavit,
the submission orally made before us that the respondents placed
the proposed amendment before the President only as there was a
prior Central Law andhot because of a repugnancy is factually

incorrect and legally untenable.

371. Intheabsence of inviting the attention of the President to the
repugnancy, the submission that Presidential assent was obtained
thereto is erroneous and contrary to the consirtat scheme. If

this submission of the respondent was accepted, the concluding
part of Article 239AA Clause 3(c) proviso would be rendered
otiose which is legally impermissible. The respondents have
therefore failed to abide by the legislative procedure
constitutionally mandate  The respondents have also not
complied with established essential jomnditions for the
Presidential Consideration and assent under Article 239AA of the
Constitution. Therefore, the Presidential assent to the impugned
legislaion is insufficient to defeat the challenge laid by the

petitioners to the CouRees (Delhi Amendment) Act, 2012.

(V) The leqislative action is _manifestly arbitrary and the
leqgislation suffers from substantive unreasonableness
rendering it ultra vir es of Article 14.

372. 1t requires to bestated thatven if it could be held that the
Delhi Legislative Assembly had the legislative competence to
effect the impugned amendmettie petitioners havpressedhat

the impugned legislation also violatese tlequalityclause under
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Article 14 as well as the rights guaranteed under Artitéeand 21

of the Constitution It is contended that the impugned law is an
absolute barrier to justice for a large segment of the population and
for these reasons as well cannot betassoed. We now examine

thesegroundsof challenge under separate headings in seriatim.

373. It is contendedhat the increase in the present case appears
to be manifestly arbitrary and totally contrary to the objects and
reasons of the Court Fees Act, 1870 @antherefore violative of

Article 14 of the Constitution dhdia and liable to be quashed

374. We may point out that for the purposes of the discussion in
the rest of this judgment, it has been assumed that the Delhi

Legislature is competent to increase tharges.

375. At the very outset, the respondent submitted that the
impugned Amendment Act of 2012 does not violate any
fundament al right. Il n response t
certain parts of the Amendment Act violate Articles 14 and 21, the
responeénts submitted that the court is not required to go into each
and every individual entry of court fees and ascertain the rate with
the work to be performed. Their contention is that rationalization
of court fees has been done in a manner to reduce @mstan
small claims, whereas the high value claims now attract an increase
in court fees, such a classificatios not violative of Article 14.
They contend that there was no specific pleading regarding a

violation of Article 14 in the writ petition, andereft of a
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particularized plea, there is no basis for the petitioner to maintain

such action.

376. Before examining th submissionof the petitionerfrom the
various angles urged before us, we may set down Article 12, 13
and 14 in Part 11l of the Constitutiarlevant to this consideration,

which read as follows:

nilz2. Dedf i ni ti on.

In this Part, unless the context otherwise requires,
“the State" includes th&overnmentand Parliament

of India and the Government and the Legislature of
each of the States and &bcal or other authorities
within the territory of India or under the control of the
Government of India.

13. Laws inconsistent with or in derogation of the
fundamental rights.o

(1) All laws in force in the territory of India
immediately before the o©omencement of this
Constitution, in so far as they are inconsistent with
the provisions of this Part, shall, to the extent of such
Inconsistency, be void.

(2) The State shall not make any law, which takes
away or abridges the rightenferredby this Patrand
any law made in contravention of this clause shall, to
the extent of the contravention, be void.

(3) In this article, unless the contexttherwise
requiresy

(@) "law" includes any Ordinancerder, byelaw,
rule, regulation, notification, custoor usage having
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in theterritory of India the force of law;

(b) "laws in force" includes laws passed or made by a
Legislature or other competerduthority in the
territory of India before the commencement of this
Constitution and not previously repealed,
notwithstanding that any such law or any part thereof
may not be then in operation either at all or in
particular areas.

(4) Nothing in this article shall apply to any
amendment of this Constitution made under Article
368.]

14. Equality before law.

The State shall natenyto any person equality before

the law or the equal protection thfe laws within the

territory of I ndia.o
377. Referring to Article 13 of the Constitution of India, it is
pointed out that under clause 1 of Article 13, all laws in force
before commencement of the Constitution, to the extent of

inconsistency with Part Il (fundamental rights) are void.

378. Under clause 2 of Article 13, the States are prohibited from
making any law which takes away or abridges the rights conferred
by Part Illand further clearly declares that any law which is made
in contravention of this clause, shall to the extent of the

contravention, be void.

379. Article 14 unequivocally declares that the State shall not
deny to any person equality before the law or equatleption of
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the laws within.

380. The petitioners have submitted that a challenge to a
legislation by way of a writ petition is maintainable on the ground
of legislative arbitrariness anthat the legislation results in
violation of rights of the people undertikle 14. Expanding on the
meani ng o f t he expression ol egi
Chandhiok, learned Senior Counsel has drawn support from the
pronouncement of the Supreme Court reporte@il) 8 SCC
737, State of Tamil Nadu v. K. Shyam Sunder &<in this case,

the respondents had successfully challenged provisions of the
Tamil Nadu Uniform System of School Education (Amendment)
Act, 2011, a State law, before the High Court of Judicature at
Madras. Right to education was a fundamental right emédrticle

21A of the Constitution.The State Act was prior to the Right of
Children to Free and Compulsory Education Act, 2009 enacted by

the Parliament.

381. Amongst others, the challenge rested on the plea that the
questions of mala fide and colourable ex& of power cannot be

alleged against the legislature and yet the High Court had recorded
that the 2011 Amendment Act was a

of power 0.

382. The Supreme Court noted (para 18) that the enactment
attempted to create an egalitarimociety removing disparity

amongst individuals using education as the most effective means.
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383. So far as the contention that the legislation was effected in
bad faith is concerned, the Supreme Court considered the same
under the headingdgatifonéocodmdr albls e

follows:-

~

Al l. Colourable | egislation

36.In State of Punjal. Gurdial Singh[(1980) 2
SCC 471 : AIR 1980 SC 319] , this Court held that
when power is exercised in bad faith to attain ends
beyond the sanctioned purposes of power by
simulation or pretension of gaining a legitimate goal,
it is called colourable exercise of power. The action
becomes bad where the true object is to reach an end
different from the one for which the power is
entrusted, guided by an extraneous consideratio
whether good or bad but irrelevant to the entrustment.
When the custodian of power is influenced in exercise
of its power by considerations outside those for
promotion of which the power is vested, the action
becomes bad for the reason that power haseen
exercised bona fide for the end design.

37.1t has consistently been held by this Court that the
doctrine of mala fides does not involve any question
of bona fide or mala fide on the part of legislature as
in such a case, the Court is concerned tonéed
issue of competence of the particular legislature to
enact a particular law. If the legislature is competent
to pass a particular enactment, the motives which
impelled it to an act are really irrelevant. On the other
hand, if the legislature lack®mpetence, the question
of motive does not arrive at all. Therefore, whether a
statute is constitutional or not is, thus, always a
qguestion of power of the legislature to enact that
statute. Motive of the legislature while enacting a
statute isinconsegun t | al : AMal i ce or mot. i
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the point, and it is not permissible to suggest
parliamentary incompetence on the score of mala

fides. o0 The | egislatur e, as a [
of having passed a law for an extraneous purpose.
This kinerpopéedfimahnse€&d i s unkno\

field of legislation. (Se€.C. Gajapati Narayan

Deov. State of OrissAIR 1953 SC 375]

, STOv. Ajit Mills Ltd. [(1977) 4 SCC 98 : 1977 SCC

(Tax) 536 : AIR 1977 SC 2279] , SCC p. 108, para

16,K. Nagarajv. State of A.P[(1985) 1 SCC 523 :

1985 SCC (L&S) 280 : AIR 1985 SC 551Welfare

Assn., A.R.Pv. Ranijit P. Gohil[(2003) 9 SCC 358 :

AIR 2003 SC 1266] an8tate of Keralar. Peoples

Union for Civil Libertiegf ( 2009) 8 SCC 46] . ) 0

384. For the purposes of the present cagemay note that so far

as the consideration of legislative competence was concerned, in
para 38, the Supreme Court held that the legislative competence
can be adjudged with reference to Articles 245 and 246 of the
Constitution read with the three Listsvgh in the # Schedule as

well as with reference to Article 13(2) of the Constitution which
prohibits the State from making any law which takes away or
abridges the rights conferred by Part Ill of the Constitution and
provides that any law made in conteawion of this clause shall, to

the extent of the contravention be void.

385. In paras 50 to 53 oftate of Tamil Nadu v. K. Shyam
Sunder & Ors. (supra), the court discussed the meaning and
constituents of the expression 0

desere to be extracted in extenso and read as follows:
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A5 0 .Ajayl Hiasia and Ors. v. Khalid Mujib
Sehravardi and Ors.AIR 1981 SC 487, this Court
held that Articlel4 strikes at arbitrariness because an
action that is arbitrary, must necessarily involve
negaton of equality. Whenever therefore, there is
arbitrariness in State action whether it be of
thelegislature or of the executive
Article 14immediately springs into action and
strikes down such State action (See alsoE.P.
Royappa v. State of Tamil Naduand Anr. : AIR
1974 SC 555; an8mt. Meneka Gandhi v. Union of
India and Anr. : AIR 1978 SC 597).

51. InM/s. Sharma Transport rep. by D.P. Sharma
v. Government of A.P. and Ors. AIR 2002 SC
322 this Court defined arbitrariness observing that
the party has to satisfy that the action was not
reasonable and was manifestly arbitrary. The
expression ‘arbitrarily’ means; act done in an
unreasonable manney as fixed or doneapriciously
or at pleasure without adequate determining
principle, not founded in the nature of things, non
rational, not done or acting according to reason or
judgment, depending on the will alone

52. InBombay Dyeing and Manufacturing Co.
Ltd. (3) v. Bombay Environmental Action Group
and Ors.: AIR 2006 SC 1489, this Court held that:

fi205. Arbitrariness on the part of the
legislature so as to make thelegislation
violative of Article 140of the Constitution
should ordinarily be manifest arbitrariness. 0

53. In cases dBidhannagar (Salt Lake) Welfare
Assn. v. Central Valuation Board andOrs.: AIR
2007 SC 2276; an@rand Kakatiya Sheraton Hotel
and Towers Employees and Workers Union v.
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Srinivasa Resorts Limited and Ors.: AIR 2009 SC
2337, this Court held thatlaw cannot be declared
ultra vires on the ground of hardship but can be
done © on the ground of total unreasonableness
The leqislation can be questioned as arbitrary and
ultra vires under Article 14. However,to declare
an Act ultra vires under Article 14, the Court must
be satisfied in  respect of substantive
unreasonableness intte statute itself 0

(Emphasis supplied)

386. Our attention has been drawn to the pronouncement of the
Supreme Court in2011) 9 SCC 286, Andhra Pradesh Dairy
Development Corporation Federation v. B. Narasimha Reddy &
Ors. The court was required to examine ® whether the list
prepared under Article 15(4) had been properly prepared or not.
The Supreme Court has clearly held that the doctrine of
arbitrariness applies to the legislature as well and that in order to be
rendered ultra vires, the action of thegislature should be
manifestly arbitrary and be a case of substantive unreasonableness.
On the scope of challenge to legislative action on these grounds,

the Supreme Court has observed as follows:

n29. It is a settl eddof egal pr op
the Constitution strikes at arbitrarinebscause an

action that is arbitrary, must necessarily involve

negation of equality  This doctrine of

arbitrarinessis not restricted only to executive

actions, butalsoapplies toleqislature Thus, aparty

hasto satisfy that the action was reasonable, not done
in_unreasonable manner or capriciously or at pleasure

without adequate determining principle, rationale, and

has been done according to reason or judgment, and
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certainly does not depend on the will aloHewever,
the action of leqislature, violative of Articlé4 of the
Constitution, should ordinarily _be manifestly
arbitrary. There must be aase of substantive
unreasonableness in the statute itsdtfr declaring
the act ultra vires of Articlel4 of the Gonstitution.
(Vide: Ajay Hasia etc. v. Khalid Mujib Sehravardi
and Ors. etc.AIR 1981 SC 487Reliance Airport
Developers (P) Ltd. v. Airports Authority of India
and Ors. : (2006) 10 SCC 1Bidhannagar (Salt
Lake) Welfare Assn. v. Central Valuation Board
and Ors.: AIR 2007 SC 2276Grand Kakatiya
Sheraton Hotel and Towers Employees and
Workers Union v. Srinivasa Resorts Limited and
Ors. : AIR 2009 SC 2337; anSitate of Tamil Nadu
and Ors. v. K. Shyam Sunder and Ors: 2011 8
SCALE 474.

30. In State of Anchra Pradesh and Anr. v. P.
Sagar: AIR 1968 SC 1379this Court examined the
case as to whether the list of backward classes, for the
purpose of Articlel5(4)of the Constitution has been
prepared properly, and after examining the material
on record cameot the conclusion that there was
nothing on record to show that the Governmiead
followed the criteria laid down by this Court while
preparing the list of other backward classes. The
Court observed as under:

N9 .é Honesty of pur pose of
preparedand published the list was not and is

not challenged, but the validity of a law which

apparently infringes the fundamental rights of

citizens cannot be upheld merely because the

law maker was satisfied that what he did was

right or that he believes thatehacted in

manner consistent with the constitutional

guarantees of the citizenThe test of the
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validity of a law alleged to infringe the
fundamental rights of a citizen or any act
done in execution of that law lies not in the
belief of the maker of the la or of the person
executing the law, but in thelemonstration by
evidence and argument before the Courts that
the quaranteed right is not infringed 6

31. Inindra Sawhney Il v. Union of India: AIR
2000 SC 498, while considering a similar issue
regardingpreparinga list of creamy layer OBCs, this
Court held thategislative declarations on facts are
not beyond judicial scrutiny in the constitutional
context of Articles14and 16o0f the Constitution,

for the reason that a conclusive declaration could not
be permissible so as to defeat a fundamental right.

XXX XXX XXX

34. InState of Gujarat and Anr. v. Raman Lal
Keshav Lal Soni and Ors.: AIR 1984 SC 161, this
Court while dealing with a similar issue observed as
under:

A5 2..The legislature is undoubtedly
competent tdegislate with retrospective effect
to take away or impairany vested right
acquired under existing lawsbut since the
laws are made under a written Constitution,
and have to conform to the do's and don'ts of
the Constitution neither prospective nor
retrospective laws can be made so as to
contravene Fundamental Rights The Ilaw
must satisfy the requirements of the
Constitution today taking into account the
accrued or acquired rights of the parties today.
€0
(Emphasis by us)
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387. Placing reliance oiK.C. Gajapati Narayan Deo and Ors. v.
State of Orissa (1954 SCR 1before us, the respondents have
submitted that when the constitutionality of a legislation is being
considered, factors such as the reasons behind tloémesmd and
motive of the legislature are irrelevant. The test for the
constitutional validity of a statute is always a question of pdawer
whether the legislature was competent to pass the impugned
enactment. It is contended that there cannot be any cbleura
exercise on the part of the legislature nor can any -fridabe
attributed to it while exercising legislative functions.The
parameters of judicial review while examining the constitutionality
of a legislation on grounds of arbitrariness have beendiawn in

the judicial precedents noted above and need no repetition.

388. So far as a challenge laid to legislative action on the grounds
of malafide is concerned,in the Constitutional Bench
pronouncement in Paras 153(1) and 434(7)SofR. Bommai
(supra)it has been held that the validity of a proclamation issued
by the President is judicially reviewable, and that it can be struck
down by the Supreme Court or the High Court if it is found to be
malafide or based on wholly irrelevant or extraneous grounds.
Also, the burden is on the Union Government to prove that relevant
material did exist.The submissionof the respondents thus is
contrary to thesettledlegal position noted above. However, it need
detain us no further asthetpfesest i s nc

writ petition.
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389. An issue with regard to the scope of power of the
constitutional court to conduct judicial review of constitutional and
valid legislative action arose before the Supreme CoufBrin
Mohan Lal v. Union of India &Ors. (supra) On the strength of
Rule 7 Chapter Ill, Part VI of the Bar Council of India Rules, the
retired members of the Custom, Excise & Service Tax Appellate
Tribunal (for short the CESTAT) were not permitted to practice
before the same Tribunal. The validity ofetlsaid Rules was
upheld placing reliance on the prior pronouncement reported at
(2012) 4 SCC 653N.K. Bajpai v. UOL On the scope of judicial
review into a constitutional challenge into legislation and delegated

legislation, the following observations angportant:

A 1 1This question, in somewhat similar
circumstances, came up for consideration of this
Court inN.K. Bajpai casavhen the retired members

of the Customs, Excise and Service Tax Appellate
Tri bunal (for short ARCestat 0)
practise before the same Tribunal on the strength of
Rule 7, Chapter Ill, Part VI of the Bar Council of
India Rules. This Court not only upheld the validity
of the said Rules, but also held that this did not
amount to an absolute and unreasonable bar on the
right to practise of the past members of the Tribunal.
Upon an objective analysis of the principles stated
therein, this Court held that except where a
challenge is _made on the grounds of legislative
incompetence or the restriction imposed is ex facie
unreasonable, arbitrary and violative of Part Il of

the Constitution, the restriction would be held to

be valid and enforceable

XXX XXX XXX
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119. The power ofudicial review to examine the
validity of a leqislation falls witim a very limited
compass It is treated by the Courts with greater
restraint and on a much higher pedestal than
examination of the correctness or validity of State
policies. . ...0

(Emphasis by us)

390. It needs no further elaboration therefore, that the ohectyf
arbitrariness applies to legislative action; that action of the
legislature if manifestly arbitrary and suffers from substantive
unreasonableness. Such arbitrariness necessarily negates equality.
The legislative action would thus be ultra viresdoficle 14 of the

Constitution and would be so declared.

391. It is also a well settled principl¢hat exercise of power,
whether legislative or administrative, will be set aside if there is a
manifest error in the exercise of such power or the exercise of the
power is manifestly arbitrary.Rleference(2003) 4 SCC 579 (para
13), Indian Railway Construction Company Limited v. Ajay
Kumar and; (1988) 4 SCC 59, State of UP v. Renu Sagar Power
Co.]

392. We usefully notice the principles on  which
unr e as o nwobldbe corsisusds well as onus on the State
The following observations of the Supreme CourAIR 1986 SC
1205, Municipal Corporation of the City of Ahmedabad v. Jan

Mohd. Usmanbhaiare illuminating:
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nl5. Before proceeding to deal
on behalf of the appellants it will be appropriate to
refer to the wellestablished principles in the
construction of the constitutional provisions. When
the validity of a law placing restriction on the
exercise of a fundamental right in Article 19(1)(g) is
challenged, the onus of proving to the satisfaction of
the Court that the restriction is reasonable lies upon
the State. ... Imposition of restriction on the exercise
of a fundamental right may be in the form of control
or prohibition. But when the exerse of a
fundamental right is prohibited, the burden of proving
that a total ban on the exercise of the right alone may
ensure the maintenance of the interest of general
public lies heavily upon the State this background

of legal position the appellantsave to establish that
the restriction put on the fundamental right of the
respondents to carry on their trade or business in beef
was a reasonable one. The Court must in considering
the validity of the impugned law imposing prohibition
on the carrying onof a business or a profession
attempt an evaluation of itdirect and immediate
impact upon the fundamental rights of the citizens
affected thereby and the larger public interest sought
to be ensured in the light of the object sought to be
achieved, the recessity to restrict the citizen's
freedom, the inherent pernicious nature of the act
prohibited or its capacity or tendency to be harmful to
the general public, the possibility of achieving the
object by imposing a less drastic restraarid in the
absege of exceptional situations such as the
prevalence of a state of emergency, national or local,
or the necessity to maintain necessary suppligbe
necessity to stop activities inherently dangerous, the
existence of a machinery to satisfy the administea
authority thata case for imposing restriction is made
out or a less drastic restriction may ensure the object
intended to be achieved.
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XXX XXX XXX

20. The tests of reasonableness have to be viewed in
the context of the issues which faced tegidlature.

In the construction of such laws and in judging their
validity, courts must approach the problem from the
point of view of furthering the social interest which it

Is the purpose of the legislation to promokbey are

not in these matters funohing in vacuo but as part

of society which is trying, by the enacted law, to
solve its problems and furthering the moral and
material progress of the community as a whole. (See
Joti Prasad v. Union Territory of Delhi 1961 S.C.R.
1601) If the expressionn' the interest of general
public' is of wide import comprising public order,
public security and public morals, it cannot be said
that the standing orders closing the slaughter houses
on seven days is not in the

393. In 1977 (1) £C 697, Assistant Controller of Customs v.
Charan Das Malhotra, and (1984) (3) SCC 65, Manick Chand
Paul v. Union of India, the court has indicated that tbherrect
approacho f the court had tgreatebtee a

restriction, the more theeed for strict scrutiny by the Court®

394. The statute undexxaminatiorand the challenge by us has to

beexamined from these important perspectives.

395. The petitioner s 0Coud hFad I(Delhig e
Amendment) Act, 201®n the ground that it violates Acte 14 of
the Constitution has to be examined on these binding principles.

order to illustrate the irrationality and the arbitrariness of the action

of the respondents as well as the absurdity of the result, Mr.
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Chandhiok has taken us through some loé tentries in the
impugned schedule. It is urged that most of the entries in the
amended Schedule are much beyond the ten times increase stated

in the counter affidavitWe are conscious of the limitations on the

court conducting an item wise examinatmincourt fee challenges.

However in the instant case, the respondents have primarily
amended the Schedule. In orderdonclude that the impugned
legislation is not arbitrary and is reasonable, it is essential to
examine the samefor reasons ofavoiding prolixity, we are
adverting to only few entries 1in
(Del hi Amendment ) Act , 2012 which

F e easdbtheir impact. Thesee considered in seriatim hereafter:

()  Suits for recovery of money; counter claintgy defendants

In any suit
Entry Present Earlier Fee
fee (Rs.)
1. | Plaint, written| When the
statement, amount
pleading, a seor value
off or | of
counterclaim ol subject
memorandum o) matter in
appeal (no| dispute
otherwise Is-
provided for| (i) Upto| Two Forty eight
under any of fifty percentum| rupees eigh
these Schedulg thousand |on  such naye paise
of the Court Fee| rupees; | amount or
Act, 1870 (7 of value or
1870) or to cros one

W.P.(C)N0.4770/2012 page238of 531



objection thousand
presented to an rupees
Civil or Revenue whichever
Court excep IS more;
those mentione( (i) Fifty | Three On Rs.4 lakh
in Section 8. thousand | percentum| Rs.6248.00 an
one on  such on
rupees amount or Rs.5,000.00 o
upto value; part thereof a
twenty Rs.48.80 p
lakh (0.976 percent)
rupees;
(i) Four
Above percentum
twenty on  such
lakh amount of
rupees. |value.

396. As per the earlier schedule, the plaintiff was required to pay
court fee of Rs.6248.00 for a suit claim up to Rs.4,00,000/
Thereafter he was required to pay cded at the rate of Rs.48.80
for every Rs.5,000/or part thereof. Thus, the higher the amount of

the claim, the percentage of court fee payable would fall.

It has been pointed out to us that as per the earlier court fee
schedule, the court fee was equivd to only about 1% of the

value of the subject matter.

397. In the new schedule, the court fee has been increased by
almost 400%. After the amendment, 4% of court fee is payable on

claims above rupees twenty lakhs. As a result, the larger the value
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of theclaim, the larger is the amount of court fee payable thereon.
There is no capping on the maximum court fee. Further no court
fee was required to be affixed on the written statement unless a
counter claim, or a saff was prayed by the defendant. Cdess

thereon were computable on the same basis as on a plaint.

(i)  Suits for possession of immovable property

398. Let us examine the court fee position on a claim for

possession of immovable property:

Entry Present fee Earlier Fee

(Rs.)
2. |Plaint in suit forf A fee of one|A fee of one
possession und¢ half the amoun| half the amoun|

section 6 of the prescribed in th¢ prescribed  ir
Specific Relief Act, foregoing scal¢ the foregoing
1963 (47 of 1963) (vide Article 1) | scale.

399. So far as the vahtion of such relief is concerned, a suit for
recovery of possession of property is valued at the current market

value as on the date of its filing. It will vary if it is tenanted

property.

400. It is therefore, evident that the court fee payable on duit
possession is also on the same increasing basis as a suit for

recovery of money.

401. Mr. Chandhiok, learned Senior Counsel has placed before us
three notifications whereby the respondents notified the land circle

rates applicable in Delhi and the revisi@iected thereto keeping
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in view the prevailing conditions. In the notification dated" 18
July, 2007, the respondents had categorized localities in Delhi into
category A, B, etc. for prescribing land rates as circle rates. So far
as land in categoryd A @ concerned, the respondents had
prescribed circle rate of Rs.43,00(@er sq. mt. This rate was
enhanced by the notification dat¢8l February, 20110 Rs.86006/

per sg. mt. A third upward revision has been affected by the

notification datedl5" November,2011whereby the minimum land

rate in residenti al use of | and
prescribed at Rs.2,15,00Qder sg. mt. It is contended that given

the prescribed scale of the notified land circle rates and the
revisions effected theto, the valuation of a claim of the relief of
property in a suit would have automatically increased
proportionately.

As a result of the above, enhanced court fee would have
automatically been recovered on property claims which were filed
in court even & per the existing court fee regime. It is contended
that for this reason, the enhancement in the prescription of the court
fee rates so far as claims for property are concerned was
unwarranted and that the respondents have arbitrarily amended the
court fee prescription completely ignoring this important

circumstance.

(i)  Probate

402. Similar is thepositionso far as probates are concerned. The

earlier and present position is as follows:
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Entry

Present fee

Earlier Fee

(Rs.)

of

11. | Probate of a
Will or Letters

Administration
with or without
Will annexed.

When the
amount or
value of the
property in
respect of
which  the
grant of
probate o
letters IS
made

exceeds on
lakh rupees
but does no
exceed ter
lakh rupees.

When such
amount or
value

exceeds tel
lakh rupees
but does no
exceed fifty
lakh rupees.

Two and
onehalf
per centm
on such
amount of
value.

Three ang
onequarter
per centum
on such
amount of
value.

Two per centun
on such amoun
or value.

Two and one
half per centun
on sué amount
or value.

When such
amount or
value
exceeds
fifty lakh
rupees.

Provided
that when
after the

grant of a

Four per
centum on
such
amount of
value.

Three pel
centum on sucl
amount or
value.
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certificate
under Parn
X of the
Indian
succession
Act 1925
(39 of 1925)
or under the
Regulation
of the
Bombay
Code No.8
of 1827 in
respect of
any
property
included in
an estate, |
grant of
probate o
letters of
administrati
on is made
in respect of
the same
estate, the
fee payable
In respect of
the latter|
grant shall
be reducec
by the
amount  of
the fee paid
in respect of
the former|

grant.
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403. The prejudice to a legatee is exacerbated by the fact that in
the city of Delhi, probate is not mandatorily required. Therefore, a
beneficiary under a Will may not segkobate immediately upon

the death of a Testator because there may not be any immediate
dispute between the beneficiaries with regard to the devolution of
interest in the properties of the original testator. However, a
dispute may arise amongst the thod fourth generation of the
beneficiaries. Or say, between a beneficiary and a tenant of the
Such

petitioners would be required to pay court fee at the then prevalent

testator, who may then be compelled to seek probate.

market rates and that too of amdésl which are way beyond the
benefits acquired by their predecessors (who were the beneficiaries

under the Will or of the subsequent successions.)

(iv)

404. We may now examine the court fee position so far as a suit

Suits for partition

for partition is concerreewhich reads thus:

Earlier Fee
(Rs.)

Fee levied a
per the shar

in the
property.

Entry Present fee

Ad-valorem ag
per Article 1 of
this Schedulg
calculated in
accordance

with market

Filled before
Civil Court
including
High Court
at its
original

4. | Suit for
Partition of
immoveable
joint
property

side, (as pe
pecuniary
jurisdiction).

value of the
property
subject

minimum
courtfee

to

of
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one thousan(
rupees.

405. The plaintiff has to additionally pay stamp duty under Entry
25 of Schedulé of the Indian Stamp Act, 1899 while drawing up

of the partition decree. It is noteworthy that the respondents have
prescribed payment of ad valorem court fee on a claim of partition
which is to be calculated on the market value of the entire property,
partition whereof has been sought. The litigant therefore pays
twice for the same subject matteonce, as the ad valorem court
fee on the plaint and then, a second time as stamp duty on the

decree.

406. Prior to the amendment, if the plaintiff was in possessif
immovable property, he was required to pay court fee of Rs.19.50
only. By virtue of the amendment, the plaintiff has to pay court fee
at the time of institution of the suit on the value of the entire

property, notwithstanding that he is in part pgssan thereof.

407. Mr. Harish Salve, learned Senior Couns@&r the
respondent$ias sought to justify this levy on the plea that in a
partition suit every party is a plaintiff. This may be tested on a
hypothetical fact situation where a person may be hasang,only
1/70" share in the property. By virtue of the impugned
amendment, he is now required to affix court fee equivalent to the
market value of the entire property which is subject matter of the

suit and not his share alone, as was the past requiteniere
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may be several instances where the value of the share of the
plaintiff may be less than the court fee which he is therefore
required to affix. How many litigants would balk at the court fee
amount they would need to pay to enforce their rightgamily
properties! Where would unemployed women, without any source
of income, harness the resources to enforce their rights in family or

their fatherds properties?

408. | f such requirement was to be
contention that in such situati every person is a plaintiff, then the
legislation would have mandated payment of court fee by all the
shareholders of the property and not by the plaintiff aldree

court fee levy on a suit for partition has therefore a discriminatory
impact inasmuclas the plaintiff is made to pay the court fee on the

share of the defendant as well. There is no basis or rationale for

such imposition.

(v) Intellectual property litigation

409. The position becomes quite startling when the prescription
of the impugned legiation on intellectual property litigation is

examined. The legislature has now provided as follows:

Details Present Earlier Fee

fee (Rs.)
30.| Any suit or| When Five According to
petition  under filed hundred |the amount a
the intellectual before @ rupees which the relief
Property Rights.| Civil sought is value(
Judge in the plaint or
fixed court fee
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When One where no
filed thousand | consequential
before g rupees. relief is sought.
District

Judge.

When Five

filed thousand

before the rupees.

High

Court

410. Under Section 8 of the Suits Valuation Act, 1887, on suits
which do not fallunderSection 7, paragraphs (v), (vi) and (ix) and
paragraph{x), clause (d) of the Court Fees Act, 1870, court fees are
payable d valorem under the @ot Fees Acts, 1870. The value of
the suit claim determinable for computation of court fee and for the
purposes of jurisdiction has to be the same. However, by the Court
Fees Amendment Act, 2012, the respondents have prescribed fixed

court fee for any stior petition under the Intellectual Property Act.

(vi)  Suits for rendition of accounts

411. The petitioners have contended that the position qua suits for
rendition of accounts is arbitrary and unconstitutional as would be

apparent from the following:

Entry Present Earlier Fee
fee (Rs.)
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32.
Partnership

For

Partition Or

The
Liability
Partnership
2008.

Any Suit Under The

1932 (9 Of 1932
Rendition Of
Accounts And / Ol

Any Relief Under
Limited

Act

For

Act

When
filed
before a
Civil
Judge

When
filed

before a
District
Judge.

When

filed
before the
High
Court.

One
hundred
or one
percentun
of the
valuation
of the suit
whichever
IS more;
Two
hundred
fifty or
one
percentum
of the
valuation
of the suit
whichever
IS more;
Five
hundred
or one
percentun
of the
valuation
of the suit
whichever
IS more.

As per
valuation fixed
by the plaintiff

in suit for
rendition of
accounts and i
the suit for
partition

according tg
value of sharé
in property
when not in

possession an
fixed court fee
when in
possession.

No rationale is forthcoming for the same. Our discussion on

the entries relating to suit for recovery of money and possession

apply in full force to this prescription as well.
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(vii) Application for review of a judgment and executiorf a
judgment

412. Our attention has been drawn to the following court fee

prescription in the impugned amendment on an application for

review of a judgment as well as an execution petition seeking

enforcement of any judgment/order/decree:

Entry Present fee Earlier Fee
(Rs.)

5. | Application for review| The fee Onehalf of the
of judgment, if presente leviable on the fee levable on
on of after the ninetiet| plaint or(the plaint or
day from the date of th memorandum | memorandum o
decree. of appeal. appeal.

413. Interestingly, while the court fee prescribed on a petition for
review of judgment is placed in Schedule | providing for ad
valorem fees, the petition seeking execution is placed in Schedule
'l which provides #AFi xedscussor s 0.

would show as to how this is also incorrect:

(viii) Execution

Entry Present | Earlier Fee
fee (Rs.)
16. | Execution (@) When | Two Rs.1.25p
petition seeking filed before | hundred
enforcement o} a Civil fifty
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any judgment| Judge; rupees
order or decre
passed by any
court. (b) When | Five Rs.1.25p
filed before | hundred
a District rupees.
Judge;

(c) When | One Rs.2.65p
filed before | thousand
the High rupees.

Court;)

414. The above illustrates that charges for enforcement of the

decree hve been enhanced by more than five hundred times.

Applications under the criminal justice system

415. Let us examine the court fee prescription under the
Amendment Act, 2012 so far as some petitions/applications in the

criminal justicesystem are concerned:

(ix) Petitions under Section 482 of the Cr.P.C.

Entry Present fee | Earlier Fee
(Rs.)

19.| Petition under Sectiol Two hundred | Rs.2.65p
482 of the Code g and fifty
Criminal Procedure rupees.
1973 (2 of 1974) befor
the High Court.

416. In every judgmentpassed by the Supreme Court, it has
repeatedly been reiterated that administration of justice is a

function of the State and levy of court fee is confined to the
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adjudication in civil matters. The Law Commission Reports are
strident and unequivet on this. Prior to the amendment, a
notional court fee of Rs.2.65 was being charged on petitions filed
before the High Court under Section 482 of the Code of Criminal
Procedure which have now been increased by virtue of the
impugned amendment to Rs.2%@Mich is an increase of about 100
times. The position qua criminal revision petition filed under
Section 397 or 401 of the Cr.P.C. is no different as would be

evident from the following:

(x)  Criminal revisions

Entry Present | Earlier fee
fee (Rs.)

20. | Criminal revision| when filed | One Rs.2.65p

petition undel before the | hundred

Section 397 o] High rupees.

the Code of Court;

Criminal

Procedure, 197|when filed | Fifty

(2 of 1974) before a | rupees.

Session
Judge

21. | Criminal One Rs.2.65p

Revision Petitior hundred

under Section 40 rupees.

of the Code o1

Criminal

Procedure, 197

(2 of 1974),

before the High

Court.
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417. So far as bail applications are concerned, the impugned

legislation provides thus:

(xi) Bail applications

Entry Present | Earlier Fee
fee (Rs.)
22. | Bail application When filed| Two Rs.2.65p
under Section before  the hundred
437 or Sectior High court. | fifty
438 of the rupees.
Code off When filed| One Rs.1.50p
Criminal before a hundred
Procedure, Sessions rupees.
1973 (2 of| Judge
1974)
When filed| Fifty Rs.1.25p
before a rupees.
Metropolitan
Magistrate.

418. It is noteworthy that Section 438 of the Cr.P.C. is concerned
with a petition seeking anticipatory bail. The power to grant such
anticipatory bail is conferredn either the High Courts or to the
Sessions Court alone. Such petitions are never filed before the
Magistrate. Yet by the impugned amendment to the Schedule, the
respondents have proposed court fee on such petitions if filed
before the Magistrate as well

419. Similarly, a petition under Section 437 never goes before the
Sessions Court or the High Court. Yet court fee has been

prescribed for affixation in the amended Schedule. Interestingly, a
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petition under Section 439 of the Cr.P.C. may be filed eitherdefo
the High court or before the Sessions Court. The respondents have

prescribed no court fee on such petitions!

420. Our attention has been drawn to the Section 19 of the Court
Fees Act which provides the substantive legal provision which
provides certain exaeptions from court fee. Sduib Section (xvii)

of Section 19 of Court Fees Act stipulates that a petition by a
prisoner or other person in duress or under restraint of any court or
its officer is exempt from fixation of court fee. By virtue of Entry

22 in the Schedule II of the impugned legislation noticed
hereinabove, court fee has been prescribed even on petitions by
persons who are in custody. It is noteworthy that no amendment

has been effected to Section 19 of the Court Fees Act.

Proceedings under Sé&ion 138 of the Negotiable Instruments
Act, 1881

421. We may also examine the amendment effected qua
proceedings under Section 138 of the Negotiable Instruments Act.

It is prescribed as follows:

Complaint under Section 138 of the Negotiable Instruments Act,
1881

Entry Present fee Earlier Fee
(Rs.)
3. | Complaint unde| Same ay Rs.1.25p
section 138 of th¢ prescribed in thg
Negotiable foregoing  scalg
Instruments Act| (vide Article 1)
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1881 (26 of 1881) | calculated in term
with value of the
Instrument.

422. Mr. Harish Salve, learned Senior Counsel has defended this
amendment and the court fee which is now payable on a complaint
under Section 138 of the Negotiable Instruments Act urging that
proceedings under Section 138 of the Negotiable Instruments Act
have been heldby the Supreme Court to be substantive
proceedings for recovery of money and, therefore, the demand for
ad valorem court fee is justified. In support of this submission,
reliance has been placed on the pronouncement of the Supreme
Court reported af2012 1 SCC 26Qitled R. Vijayan v. Baby &

Anr.

423. A perusal of the judgment iR. Vijayan v. Baby(supra)
would show that in this case, the learned trial court had found the
accused guilty of an offence punishable under Section 138 of the
Negotiable Instrumes Act. She was sentenced to pay a fine of
Rs.2,000/ and in default to undergo imprisonment for one month.
The convict was also directed to pay Rs. 20,088/compensation

to the complainant and in default to undergo simple imprisonment
for three montk. The High Court did not uphold the direction for
payment of the compensation under Section 357(3) of the Code of
Criminal Procedure taking the view that once the statutorily
prescribed sentence permitted imposition of only fine, the power

under Section 57(3) of the Code of Criminal Procedure could not
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be invoked for directing payment of compensation.

424. In R. Vijayan (supra), the court was concerned with the
inconsistency between Chapter 17 of the Code of Criminal
Procedure, 1973 and Section 138 of the Niabte Instrument Act.
In para 17, the Court noted th&tt h o u gomplaiat under

Sectionl380f the Act is in regard to criminal liability for the

offenceof dishonoring the chequend not for the recovery of the

chegue amount (which strictly speakingah to be enforced by a

civil suit), in practice once the criminal complaint is lodged under
Sectionl38of the Act, a civil suit is seldom filed to recover the
amount of the chequerlhis is because of the provision enabling
the court to levy a fine linket the cheque amount and the usual
direction in such cases is for payment as compensation, the cheque
amount, as loss incurred by the complainant on account of
dishonor of cheque, under Sect@®/(1)(b)of the Code and the
provision for compounding theffences under Sectidi88of the
Act . o

In para 18 the Court observed that

fi 1 8é In those cases where the discretion to direct
payment of compensation is not exercised, it causes
considerable difficulty to the complainant, as
invariably, by the time the aminal case is decided,
the limitation for filing civil cases would have
expired O

425. The court also discussed the difficulty fixed with regard to
making of directions for compensation under Section 357 of the

Code and has categorically observed as follows
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A 1 9We are conscious of the fact that proceedings
under Sectionl38of the Act cannot be treated as
civil suits for recovery of the cheque amount with
interest

XXX XXX XXX

€ While it is not the duty of criminal courts &nsure
that successful complainants get the cheque amount
also, it is their duty to have uniformity and
consistency, with other courts dealing with similar
cases. o
426. We find that there is no statement in the pronouncement in
R. Vijayan (supra) to the effedhat Section 138 proceedings are in

the nature of civil suit.

427. It is also noteworthy that a cheque may not necessarily have

been issued in a commercial transaction.

428. So far as the nature of proceedings under Section 138 of the
Negotiable Instruments Aes concerned, the same may be tested
on a hypothetical fact situation. Let us take the case of a Delhi
resident suffering from cancer and critically ill. His unscrupulous
private employer gave him retiral benefits including the gratuity by
way of a chege. Such cheque has bounced. He has no source of
income and no money to pay for his bare necessities, including his
treatment. This person certainly cannot afford to pay the court fee
while he needs the cheque amount critically in order to meet the
experses of the treatment of his disease as well as to support his
poor family and himself. He could seek initiation of the remedy
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under Section 138 of the Instruments of Negotiable Act or/and opt
for filing a suit for recovery against his employer. In eiteeent,
because of the impugned amendment to the Court Fees Act, he is
now first required to pay ad valorem court fee for filing even the
complaint under Section 138 of the Negotiable Instruments Act.
The only other alternative available in law, as alsamppsed by the
respondents in the written submissions, is that he could seek to sue
in forma pauperis This option would be available only if he
invoked the civil remedy of filing a suit. Order XXXI A of the
C.P.C. (which permits in forma pauperis procegd)ndoes not
apply to proceedings under Section 138 of the Negotiable
Instruments Act. And then too, he could do so, only if he met the
stringent prescribed conditions aqdalified the indigency barrier

after protracted proceedings.

429. The important issuedrne is that, would such terminally ill
person have the time to await the indigency adjudication required
by law before he could seek to establish the legality and
genuineness of his claim? Thus the court fee regime put in place by

the amendment completgbtyohibitsthe legal remedy thim.

Petitions under the Motor Vehicles Act

430. The following position qua claims under the Motor Vehicles

Act is also noteworthy:

Entry Present | Earlier fee
fee (Rs.)
28.| Claim petition| Filed One Rs.1.25p
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under the Motol before &g hundred
Vehicles Act,| Motor rupees.
1983 (59 of 1988) | Accidents

Claims

Tribunal.

431. The court fee on claim petitions filed before tMotor
Accident Claims Tribunal has been increased manifold. Most of
the persons seeking redressal in these scame victims or
dependants of road accidents who may have lost their only bread
earner and be hard pressed for funds. Payment of Rsth@@/be

well beyond their means, Court fee is not the only expenditure
which the I itigant ,lypm/steanagraghe ar .
charges etc. may be prohibitive and may add to the woes of the

petitioners.

Proceedings under Article 226 of the Constitution of India

432. Our attention has also been drawn to the requirement under

the amended Schedule to the Court Feaswkereby court fee of

Rs.100 has been prescribed on writ petitions filed under Article

226 of the Constitution of India. As against this, the respondents

have mandated payment of court fee of Rs25M each

application which is to accompany the writipeh. It is trite that

an application would seek interim orders which are applicable only

during the pendency of the writ petition. Petitioners also enclose

formal applications such as those for exemption from filing

certified copies. Therefore,therespdent s6 submi ssi on

court fee has been demanded on a smaller claim is without any
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basi s. There i s strength in t

levy has been so fixed so as to generate revenue.

Suit for maintenance and annuity

433. According toSection 7(ii) of the Court Fees Act, 1870, the
amount of court fee payable in a suit for maintenance and annuity
or any other sum payable periodically is according to the value of
the subject matter of the suit and such value is statutorily deemed
to be &n times the amount claimed to be payable for one year. Let
us visualize the plight of a housewife who has been thrown out of
the matrimonial house with her children by husband arddviis

and is compelled to seek relief of maintenance and restoration of
her belongings as well as to enforce their rights to a residence
under Sections 18 and 20 of the Hindu Maintenance and Adoption
Act, 1956 for her children and for herself. She would be required
to pay ten times of the amount of her claimed yearly maamies

for the relief of maintenance alone, which is the court fee required
to be affixed by a person seeking such relief. This, as experience
shows, is not an isolated incidence.

434. As a home maker, such women would not have any source
of income. In the layer segment of middle class society, certainly
in the lower middle class society, such a person would have no
savings. If she did, the control would more often than not, be with
her husband. Where would she garner the resources needed to
enforce basic hman rights to her children and herself? And even
if she had the resources, how would she make the critical choice
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between spending it on the necessities of food, shelter, education
etc. of all of them or spending it in purchasing court fee, engaging
coun®l etc.T all essential for filing a case? Is the alternative of
seeking a waiver from payment of court fee as a pauper
efficacious? How would she exist whilst adjudication into the
pauper claim was being undertaken? Are these not aspects which
are releant and material while prescribing a court fee regime?
The record does not disclose any need having been paid to these

aspects.

435. The abovediscussion elucidates the exacerbated gender
impact of the impugned legislation, which in our view is by itself
sufficient to render such provisions unconstitutionBly virtue of

the impugned amendment, the respondents Hiawe prescribed
enhancement of the court fee for almost every petition filed under

the Code of Civil Procedure.

Court fee regime on petitions wer the Arbitration and
Conciliation Act, 1996 and otherwise

436. Appearing for writ petitioner in W.P.(C)N0.456/2013, Ms.
Neelam Rathore, learned counsel for the petitioner points out that a
substantive challenge has been laid in this writ petition to the
amendment effected to items 8(a)(iii) and (iv) as well as 8(b) of the

Schedule Il of the impugned amended Court Fees Act.

437. So far as W.P.(C)No0.456/2013, Umesh Kapoor V.

Government of NCT of Delhis concerned, it is pointed out that
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the writ petition relateso an arbitral award which is in the nature
of a family award and invokes distribution of shares in family
No

monetary amount has been awarded. The submission is that as a

properties and businesses between the father and the sons.

result only fixed courtee would be payable thereon.

438. For the purposes of convenience, the comparison of relevant
extract of the prescriptions before and after the court fee
amendment are extracted hereunder:

SCHEDULE I
(AS APPLICABLE TO THE NATIONAL CAPITAL
TERRITORY OF DEL HI)

FIXED FEES
Entry Present fee | Earlier Fee
(Rs.)

8(a) | (iii) for | When madg One One thousan
seeking before thousand rupees
enforcement| (i) a Civil | rupees or ong
of an awarg Judge; percentum O]
under the amouni
Section 36; awarded in

the Award,
whichever is
more.

(i) a

District

Judge;

(iii) the

High Court

8(a)| (iv) for | When madg One One
setting asid¢ before thousand thousand
the arbitral (i) a Civil | rupees or on{ rupees
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award unde| Judge; percentum O]

section 34; the amounti
(i) a | awarded,
District whichever is
Judge; more.
(iir) the
High Court

439. | n order to deal wi t h t he p et

necessary to examine the historical perspective of the court fee
regime which applied to arbitration proceedings. &pelications

for appointment of an Arbitrator as well as for those challenging or

enforcing an arbitral award were originally dealt in Sections 326

and 327 of the Code of Civil Procedure, 1859 (C.P.C. of 1859)

respectively.

440. Section 3260f the Code of Civi Procedure, 1859 provided

thati é when any persons shall, by an

that any differences between them, or any of them shall, be referred
to the arbitration of any person or persons named in the
agreement, or to be appointed by &gurt having jurisdiction in

the matter to which it relates, the application may be made by the
parties thereto, or any of them, that the agreement be filed in such
Court. On such application being made, the Court shall direct such
notice to be given to gof the parties to the agreement, other than
the applicants, as it may think necessary, requiring such parties to

show cause, within a time to be specified, why the agreement
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should not be filed. o

The statute provided that the application:

A é s hbe Wikten on a stamp paper of otieurth of

the value prescribed for plaints in suits, and shall be

numberedand registered as a suibetween some or

one of the parties interested, or claiming to be

interested, as plaintiffs or plaintiff, and the other, or

others of them, as defendants or defendants, if the

application has been presented by all the parties, or if

otherwise, between the applicant as plaintiff as the

ot her parties as defendant s.
441. So far as the application for filing an arbitral award in Court
was concerned, the same was prescribed under Section 327 of the
C.P.C. of 1859. It was required that such applicafios h a | |
written on the stamp paper required for petitions to the Court
where a stamp is required for petitions by any law for the time
bei ng | nThi$ requiccment. was also repealed by the Court

Fees Act, 1870.

442. The Court Fees Act, 1870 (Act VII of 1870) amended
Sections 326 and 327 of the C.P.C., 1859 and repealed payment of
the court fee based on the value of the relief. Clauser)la(id
Clause 18 of Schedule Il to the Court Fees Act, 1870 prescribed
fixed fee on a petition or appeal for setting aside the award and for
reference to arbitration under Section 326 of the C.P.C. It would
appear that this was in consonance with thee8tant of Objects

and Reasons of the Court Fees Act, 1870 as noted above. Thus
Sections 326 and 327 of the C.P.C. stood amended to this extent.
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443. So far as the Court Fees Act, 1870 was concerned, it
prescribed the following court fee payable on an apphioat
seeking setting aside of the award as well as an application under
Section 326 of the C.P.C.:

Entry Present Fee
17. Plaint or memorandum of appeal in eacl
the following suits:

() xxx

(i) xxx

(i) xxx

(iv) to set aside an award Ten rugees.
18. Application under Section 326 of the Cq Ten rupees.
of Civil Procedure

444. A new Code of Civil Procedure was enacted in the year
1908, which contained Section 89, Section 104(1)(a) to (f) and
Schedule Il dealing with arbitration. These provisionter alia
enabled parties to civil suits to seek reference of disputes for
arbitration, empowered the courts to refer the dispute for arbitration
and have control over arbitral proceedings and to adjudicate on the
validity of awards. Fixed court feesmtinued to be payable as per
Court Fees Act, 1870.

445. Thereafter a substantive enactment, the Arbitration Act,
1940 was enacted. The above provisions of the C.P.C. dealing
with arbitration were repealed. Arbitration Act, 1940 essentially
contained provigins which were similar to the earlier statute for
reference of disputes to arbitration. Power was conferred on courts

to interfere with the functioning of arbitration at all stages as well
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as the power to interfere with awards passed by the arbitrators.

446. An important amendment was effectuated by the Code of
Civil Procedure (Amendment) Act, 1999 to the C.P.C., 1908. So
far as the present case is concerned, reference requires to be made
to the legislative intent in incorporating amendments to two pivotal
provisions in Section 89 of the C.P.C. and the Rules 1A to 1C to
Order X. These provisions rendered it incumbent upon the court,
where there appeared to be elements of settlement, to call upon the
parties at their option to agree for one or the other atem
methods of dispute resolution including arbitration. Thereby a new
impetus was given to alternative dispute resolution methods which

included arbitration at its core.

447. The year 1996 saw a drastic change in the statutory
provisions governing arbiti@n. The Arbitration and Conciliation
Act, 1996 was enacted repealing the Arbitration Act, 1940 with the
legislative intent of reducing court interference in arbitral
proceedings at the three critical stages of pre and post reference
stagesas well as ta post award stages. The scope of challenge to
arbitral awards was limited to a few grounds.

448. Ms. Neelam Rathore, learned counsel appearing for
petitioners in W.P.(C)N0.456/2013 has urged at some length that
challenge to the arbitral award is provided wgy of a petition
under Section 34 of the Arbitration Act, 1940 whichtds be
adjudicated bya summary procedure. The petitioners have urged
that the spirit of the Avitration Act, 1996, is furthemanifested by
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the provisions of Section 89 in 1999 imetC.P.C., both aimed at

promoting alternative dispute resolution mechanisms.

449. It is pointed out that on a petition for setting aside the
arbitration award under Section 34, the respondents have now
prescribed court fee of Rs.1,00@r 1% of the amountvearded

whichever is more.

450. The petitioners contend that the court fee which has been
levied on proceedings arising out of arbitration would work as a
strong disincentive for invoking this alternate dispute resolution
mechanism. The levy of fees under thapugned court fee
amendment is exorbitantly high, repressive and defeats the resort to
arbitration as an efficacious alternative dispute redressal
mechanism. It is further pointed out that as per the Statement of
Objects and Reasons to the Court Fees A8f0, arbitration
proceedings should be subjected to fixed fees only and not to the

advalorem fixed in the impugned legislation.

451. The petitioner contends that the challenge by way of
objections to an arbitral award, is not to the amount awarded. An
unsiwccessful party would challenge the award to extent of the

claim which has not been awarded. There is no logic or basis for
fixation of the court fee based on the amount awarded. In fact such
prescription supports the npetitio
correlation between the services rendered and the court fee levied.

The only object of the amendment appears to be raising the general

W.P.(C)N0.4770/2012 page266of 531



revenue of the Government which is impermissible.

452. It is also pointed out that in case the arbitration award does
not make a mention of any amount but relates to immovable
property, then court fee of only Rs.1,00@ould be payable

irrespective of the value of the property awarded in view of the
provisions of item 8(a)(iv) noticed hereinabove. There is also
uncertaintywith regard to a case where there are not only claims

but counter claims as well.

453. Under the Arbitration and Conciliation Act, 1996 and the
rules framed thereunder, charges of Rs.15,000 are payable for
invoking the jurisdiction of the court. These provisohave not
been amended and remain in force. Therefore, apart from this
amount payable for invoking the jurisdiction, court fee of Rs.1,000
or 1% becomes payable under Entry 8(a) of the Arbitration and
Conciliation Act, 1996.

454, It is noteworthy thathe abitration award is made on stamp

paper on which stamp duty of 0.001% is payable.

Objections to the Award

455. The petitioner makes a grievance with regard to the court fee
levy on a petition under Section 34 for setting aside an arbitral
award. The relevanprescription (earlier and now) reads as

follows:-
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Entry Present | Earlier Fee
fee (Rs.)
8(a)| (iv) for | When madg One One thousand
setting asid¢ before thousand | rupees
the arbitral (i) a Civil | rupees ol
award unde| Judge; one
section 34; percentum
(i) a | of the
District amount
Judge; awarced,
whichever
(i) the | is more.
High Court

456. Thus for making of the objections to the award as well as
filing of an appeal party is required to pay Rs.1,008/ 1%,
whichever is more, for filing ofite appeal in addition to the stamp

duty- unlimited court fee.

Execution of awards

457. Mr. Chandhiok, learned Senior Counsel appearing for the
petitioners has drawn our attention to two other aspects of the
impugned court fee prescription. It is pointed dwttenforcement

of an arbitral award is provided under Section 36 of the Act of
1996.

458. The above narration would show that enforcement of a
domestic arbitral award under Section 36 of Part | is subject to ad
Foreign aagls for the

purposes of enforcement under Sections 49 and 58 of Part Il of the

valorem fee under Clause 8(a)(iii).
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Arbitration Act, 1996 are treated differently for the purposes of
levy of court fees by the impugned legislation as against the

enforcement of domestic awards.

459. Section 36 presibes that where the time for making an
application for setting aside the award under Section 34 has
expired, or such application having been made, and it has been
refused, the award shall be enforced under the Code of Civil
Procedure, 1908 in the same manas if the decree of the court. It

S poi nted out t hat such o6decree
meaning of the expression in Section 2 -sabction (2) of the

C.P.C. and would become executable under Order 21 of the C.P.C.

460. The nature of the decree wdwshow that no real distinction
can be drawn between a decree by the civil court or the duly

stamped arbitral award.

461. We find that however for the execution ofdacreeunder
Section 96 of the Code of Civil Procedure, fixed court fee has been

prescribed byhe legislaturainder Item 16 of Schedule |l

462. An arbitral award has been legally equated to a decree of the
civil court. However, under Item 8(a) S#tule 3, on an
application seeking enforcement of an arbitral award under Section
36 (i.e., domestic awd}, the court fee of Rs.1000dr 1% of the
amount awarded in the award, whichever is more, is prescribed.
The respondents do not even venture an explanation. What could

possibly be the explanatiofor such prescription,given the
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legislative object ofite Arbitration Act, 1996 to promote recourse

to dispute resolution by arbitration!

463. Therefore the court fee stipulation in Clause 8(a)(iii)) and

(iv) of the amended Schedule Il to the Amendment Act of payment

of ad valorem fees omwtahel 66 amcswnmnhtt

a peculiar uncertainty apart fromesulting in an irreconcilable
situation. This is best illustrated by an instance where the
arbitrator holds on some part amount claimed in favour of the
claimant. The claimant wishes to challengedthard to the extent

that it rejects the other claims. As per the amended Schedule, the

claimant would still have to pay court fees on the amount awarded.

464. Similarly in a case where there are rival claims and counter
cl ai ms; t he det er ravandad in theawarf d & h e

would be highly debatable ancdhcertain

465. Interestingly, the prescription under Clause (iii) and (iv) of
payment of court fees is not on the value of the subject matter in
dispute. Court fees is payable on the basis of the amourdeava

466. The court fee prescription for an execution petition seeking
enforcement of an arbitral award therefore also suffers from the
vice of arbitrariness.

Enforcement of Foreign Awards

467. We find that so far as foreign awards are concerned, Section

49 of the Arbitration and Conciliation Act provides that if the court
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Is satisfied that a foreign award is enforceable under Chapter | of
Part Il of the enactment, the award shall be deemed to be decree of

that court.

468. The conditions for enforcement of foreign & have been
prescribed under Section 48 of the Act of 1996. Mr. Chandhiok,
learned Senior Counsel has urged at length that in enforcement of
the foreign award, the court has to first determine whether award is
executable in the courts in Delhi or not.i$ noteworthy that
despite the judicial inquiry mandated for ascertaining
enforceability of the award and the judicial time expended on this
adjudication and then the enforcement, no court fee at all has been
stipulated so far as enforcement of foreigraeds are concerned.
Foreign awards would be primarily concerned with commercial
affairs and disputes. Non fixation of the court fee on the foreign
awards is opposed to the stated spirit, intendment and purpose of
the amendment of the Schedule to the Céars Arbitration Act

of increased revenue collection.

469. Thereis substancea her ef or e, i n the peti
that for the purposes anforcementforeign awards are treated

differently under Sections 49 and 58 of Part Il of the Arbitration

Act, 19% for the purposes of levy and court fees by the impugned
legislation as against the enforcement of domestic awards. Whereas

the respondents hawipulatedad valorem court fee so far as
enforcement of domestic awards under Section 36 of the

Arbitration Act, 1996 is concerned, fixed court fee is prescribed
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under Court Fees Act for enforcement of foreign awards. The
respondents do not point out any object which they sought to
achieve. There is no intelligible reason or purpose in this
distinction between dreign and domestic awardsThis
discriminatory classification suffers from the vice of arbitrariness
and is therefore, not sustainable. The differentia drawn by the
impugned legislation has no rationale to the object of the Court
Fees Act and is therefgreompletely impermissible classification

under Article 14 of the Constitution.

Arbitral Appeals

470. So far as an appeal preferred under Section 37 of the

Arbitration and Conciliation Act, 1996, it is prescribed as under:

Entry Present | Earlier Fee
fee (Rs.)

8(b) | Memorandum One Rs.5.25p

of appeal thousand
under Sectior rupees Ol
37; one
percentum
of the
amount
awarded,
whichever
IS more.

471. A further grievance is made by the petitioner with regard to
the court fee which is liable to be paid on the roevhan appeal

under Section 37 of the Arbitration Act against interim orders
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under Item 8(b) of Schedule Il. It is pointed out that court fee of
Rs.1,000/ or 1% of the amount awarded has been fix&tdus ad
valorem court fee is prescribed fappeals nder Section 37
against orders passed under Section 34 of the Arbitration Act,
1996.

472. Learned Senior Counsel would contend that there is no
justification as such for fixation of ad valorem court fee in appeals
from interim order in arbitration cases atié respondents should
have reasonably accorded them the same treatment as appeals

against interim order in civil cases.

473. We find that for appeals against orders under Section 104
and Order XLIII of the C.P.C., fixed fee is payable under Clause 23
of the Caurt FeesAct. It cannot be disputed that appeals, whether
under Section 37 of the Arbitration Act, 1996 or under Section 104,
Order XLIII of the C.P.C. are concerned, the adjudication is
summary in nature. This aspect has been completely ignored while
imposing the exorbitant levy under Clause 8(b) of Schedule Il of
the Court Fees Act. Even appeals are treated differently from
appeals under Section 37 of Part | relating to domestic awards.
Arbitral awards under Part Il are all commercial awards. Tigere i
no rationale or intelligible differentia which could distinguish
domestic from foreign awards. There is certainly no differentia
which has any relation to the object of the Court Fees Act which
the legislature could be seeking to achieve. For thisongedahe

classification between two kinds of awards is completely
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impermissible classification.

474. 1t is noteworthy that the Court Fees Act is a procedural
enactmenthereas the Arbitration and Conciliation Act is a special
statute stipulating the statutorygime so far as arbitration is
concerned. It is trite that a procedural enactment cannot override

the provisions of substantive legal provisions.

475. Our attention has also been drawn to Section 6 of the Court

Fees Act, 1870 pursuant whereto the two Schedtbeshe

enactment have been drawn up. Interestingly Schedule | is
captioned as fAAd valorem feeso wh
as fAFixed Feeso. Under Schedul e |
fee except, inexplicably, the matters relating to artina as

noticed hereinabove on which ad valorem court fee is affixed.

476. In AIR 1925 ALL DB, Chunni Lal & Ors. v. Charan Lal
Lalman & Ors.; AIR 1926 Cal 638, Altap Ali v. Jamsur Ali; AIR
1932 Cal 346, In re Anandalal Chakrabutty & Orsit, was held

that the leading of chapters and schedules in an enactment are only
guides for the construction and cannot override the express
provisions under those headings. The Schedule to the Act neither
imposes nor confers any power to impose court fees. However
placing ad vebrem levies in the Schedule prescribing fixed fees
certainly suggestsomplete nonapplication of mind in prescribing

the impugned amendments to the statute.
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(V1) Court fee is recovered only from a litigant: the concept of
a _nuser feeo

477. The respondentsave argued that the amount of court fee is
recovered only from litigants. And that the litigants are those who
benefit from the justice system. No recovery is effected from non
users of the system! This submission is to be noted only for its

rejection.

478. It is noteworthy that there is another extremely important
dimension to this issue. Before the Supreme Calsd only the
submission that benefits of the litigation do not necessarily enure
proportionally to the party who has paid the court fee or fitexd

case has been made. What has never been pointed out is the very
pertinent fact that the benefits of the litigation do not stop at the
parties to the lis alon@\ judicial precedent binds consideration of

the same issue in other cases. The benefitadpfdicationmay
percolate to the entire societyhose who are neither a party to the

litigation nor have paid court fee.

479. This very issue has been the subject matter of judicial
considerationin other jurisdictionas well. In a decision of the
Supreme Gurt of Canada reported 2012 BCSC 748, Vilardell v.
Dunham, Mr. Justice McEwan rejected a narrow view of courts as

a mechanism of last resort:

On a more basic | evel, t he [ st
f citi zens chacsdo itame rceud, wh o
oes not reflect the reality of how the courts work.

O O I

W.P.(C)N0.4770/2012 page2750f 531



Every individual in society may quite unexpectedly

require resort to the courts. This is much more a
function of circumstance, than of choice, either for
claimants and, more obviously, for defendants. A

more accurate picture of our t ®6 wassegi ven
in Pleauat para. 22:

In respect to the criteria, and notwithstanding
the respondent's assertion there is no
compulsion to access the court, it is clear there
Is the "practical compulsion" referred to by
Jugice Major. Citizens wronged, or believing
themselves to have been wronged, or denied, or
believing themselves to have been denied
rights to which they are entitled, and whether
the alleged transgressor is another citizen or the
state itself, apart from Behelp remedies, will
see little alternative than to seek to have the
judicial component of our Constitution affirm
their rights. Self help remedies are
unacceptable, and therefore there ike
practical compulsion to seek redress in the
courts. The respuwlent's stated positiothat a
litigant makes a choice to go to court and
therefore there is no compulsiorails to
recognize the inherent right, and in some cases
need, for all of us to seek redress and relief
Although private resolution models have bee
developed, and provide a valuable forum for
resolving certain types of disputes, they cannot
provide remedies in cases involving
fundamental rights and freedoms.respect to
accessing the courts, there is a practical and
real RAcoompul si on

Viewed froma mor e positive Acivico p
those who seek legal redress in court at least
implicitly make an affirmative act of faith in the
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principles and consequences of ggvernment, and
perform a positive act of citizenship by electing to
submit to bhe authority of the lawOn the mundane
level of even the most ordinary kind of domestic or
civil disagreementparticipationenriches democratic
governance(as Resnick and Curtis suggest), and
enriches and extends the law itsévery day in the
courts @& British Columbia the names of people
whose cases are long over live on in courtrooms as
shorthand for one legal proposition or another. Every
day the cases of those who have come to court in the
past inform advice given to those who choose to
settle, orto accept as already decided some aspect of
their own claim. In this wawirtually every case
makes a contribution, actual or potential, to the
development of the law, or to the advice which
resolves other case

480. The court went on to decry the applicatimf market

rationale to court fees:

A | rncultarewhere almost everything is for sale it is

evident that notions borrowed from the marketplace
have come to influence the paradigms of government.
But the premium a democratic society puts on
inclusiveness, equality and citizen participation

cannot be fulfilled in a society that sees citizens as
customers or consumers. The fewer things a
community shares in common, the more money
matters, and the more difference there is between

those of modest meansandthfoswh o ar e wel | of f .

The characterization of the unique features of the

courtsT a focus on individual, discrete encounters
with the lawi asiser vi ces o provided to
commodifies justice and runs a foul of its

constitutional duty to support the couts. The

legislative _branch of government cannot purport
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t o Asell o or rati on t he ser vi
branch without creating an impermissible

hierarchy between the two. It cannot _interpose

itself between the courts and those who seek access

i_what the [ st at e] call s Astri king e
without interfering with the <co
all those who require its assistance, not only those

who can afford the governmentos

Similarly, the government cannot lawfully use its
control over funding to impede the judicial branch
from fulfilling its essence as an accessible forum for
the development of the lawt is by means of the
vote and by means of access to the courts that a
state maintains its status as a democracy. A state
that limits the right of individuals to call it to
account by economic or bureaucratic pressures,
because it lacks the commitment to fund the
judiciary, inhibits a core democratic function. A
court that is not available to a significant segment
of the public because andter branch of
government_stands in its way is a court whose
independence is compromised 0

(Emphasis by us)

481. The Judicial Conference of the United Statesn tLonge 0

Range sWyesateddy it has unequivocally recognized federal

courts as being the ingisnsable forum for protecting rights which

should obtain funding primarily through general appropriations,

and not t hrough O6user feesbo. | n t
thus:

fiFederal courts are an indispensable forum for
the protection of individual constitutional rights:

their _costs are properly borne by all citizens.
Unlike other governmental operations such as
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national parks, for which substantial funding
through user fees may be appropriatethe mission
of federal courts could not be performed if $ers
were denied access because of an inability to pay
reasonabl e user fees. o0

NAt | east three reasons support
on_general appropriations instead of user fees
First, given that the frequency of federal court filings
can vary substantigllfrom year to yeargconomic
uncertainty about the amount of revenue that can be
raised annually through user femakes user fees an
unreliable and, therefore, undesirable source of
funding. Second, with that uncertainggnstant fee
adjustments might be necessaryn orderto_sustain
ongoing judicial _programs. Finally, and most
importantly, litigants should not be so burdened
with fees as to effectively eliminate the access of
some low and moderate income usets our federal
forum. o

(Emphasis supplied)

482. The Australian Law Reforms Commission(ALRC)

submitted a report titledManaging Justice: A review of the

Federal Civil Justice Systeim (Report N0.89). In para 4.1 of

chapter 4 on legal costs, the ALRC has pointed out that full cost
recovery is not pursue b e ctleyusligal system has a key role

in the democratic system of government which goes well beyond
the resolution of individual disputes, encompassing progressive
development of the law, providing the check on executive authority
and protecting hman rights 0 ( Ré&"fReportl & 9Law

Commission)

483. The Australian Law Reforms Commission (ALRC) had
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explained that it was difficult to correlate payments received from
users of the court system to the services provided by the courts
b e ¢ aitiis difficuit to conceptualise who the users of the service
are: whether respondents or applicants, either of whom may
benefit from the outcome. There are community benefits in the
effective operation of the court system and in precedents created by
individual disputs. There are also practical difficulties in
developing a court fee structure that reflects the actual costs of the
services provided and takes into account the complexity and cost of
different matter8 . ( No t e 8Law Gommiss®rRdpatd

484. The benetss of accessing the courts for redressal of private
claims or invoking public remedies flow way beyond the litigants
who are before the courts. The benefits trickle into the community,

as well as the larger canvass of the nation.

485. The provision of a robugtistice dispensation system is akin

to the provision of a strong national defence mechanism, which is
provided for as a necessity, even though its benefits do not enure to
individual citizens. The presence of a strong army, navy, air force
guarding our bualers from intrusions inculcates a deep sense of
security and comfort. It encourages healthy economic activity
within and across notional borders. It ensures and enables healthy

developmental activities.

486. It would not be wrong to say that just as natiodelence,

access to justice is a public good. No distinction can therefore, be
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made betweeractual and potential users of the justice system.
Every individual derives satisfaction from the mere fact that they
can seek justice, if a need arises. Those adtaally happen to use

the justice system, are compelled to do so on account of
circumstances beyond their control. Certainly nobody opts for a
legal problem so as to access the justice system. Therefore, the
distinction sought to be made by the respard between actual
and potential users of the justice system is arbitrary. It is certainly
without any factual or legal basis or justification, oblivious of the
constitutional mandate and the hard social and economic categories

and classes prevalent inrosociety.

487. The Nobel Laureate Ronald Coase (1960) has argued that in

a world with zero transaction costs, assignment and enforcement of

rights will result in efficient outcomes. The Government policy

should therefore aim at reducing transaction costs high

transaction costs will make the enforcement of rights costly and

lead to inefficiencies. For example, a person may not buy a house

even if it is profitable for him to do so if it will be very costly to
enforce the personds ehasbdughtitover t
[RefRonal d H. Coase, AThe Jdmab bl em o
of Law and Economics3, pp 144 (1960).

It is evident that ensuring a healthy administration of justice
system is essential for economic activity and growth as well. It
ushersin a unique confidence in the community and ensures

stability in industrial, commercial and personal relationships.
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488. The only conclusion therefore is that the availability of an
efficient justice dispensation system which would actually have an
effect of geating an enabling environment which would nurture
important economic activity and development. It definitely
encourages peace in the community. This aspechéasr been
placed before the court examining the challenges aforenoticed. It

has beemompletly ignored by the respondents.

489. Individual and social disputes are brought into the public

domain by accessing the justice dispensation system. This
augments an enabling environment in which the community grows.
Similarly, when criminal activity is bruoght to book, it results in

social and community benefit.

490. Everybody who is desirous of living in a just and lawful
society benefits from adjudication therefore, the institution
responsible for maintaining a lawful environment must pay for the

creation ad maintenance of justice delivery system.

491. The notion of Auser payso in th
a simile of marketing so far as access to justice is concerned.
Judgments impact even those who were not parties to litigation.
Typically, a judgmenimay have huge externalities therefore, the

notion that one who asks for the service or benefits therefrom, pays

the court fee is a misconception.

492. As per the constitutional scheme administration of justice is

one of the pillars on which the entire edifické a constitutional
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order and a democratic society rests.

493. Administration of justice and provision of a platform where
people can, inter alia, seek redressal of wrongs, reliefs against

violations of constitutional rights, prosecution of criminals cannot

becompared to rendering of a mere

sense. To reduce it to a mere service for which citizens can be
charged would be incorrect and impermissible. It has no
comparison at all to rendering services in the sense of, say,
housekeepig or security or repairing of vehicles, electrical

equipment etc. Given the nature of the rights involved, an
examination of court fees and administration of justice therefore as
a mere service, or an evaluation of whether the levy of court fee is

a of o taxo6 al one, i's to fal/l

494. As a corollary, it could be pressed that just as the cost of
creating and maintaining the national defence mechanisms,
hospitals, educational facilities, infrastructure as roads etc., the cost
of creating ad maintaining the justice system should be funded by
a general tax as ever one stands to benefit from very, irrespective
of whether a person actually uses the system or not. Cost recovery
of the expenditure on the judiciaifyeffected, has to be minimal.
The recovery by levy of court fee as a percentage of the value of
the claim (oramount awarded by an arbitral award) without a
maximum, results in recovery of an amount which totally
disproportionate to and has no nexus or relation to tres co

incurredby the respondents for a service
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495. It was observed by a Constitution Bench of Supreme Court

in AIR 1955 SC 661, Bengal Immunity Co. Ltd. v. State of Bihar

that if there is any hardship, it is for the legislature to amend the
legislation and that the cducannot be called upon to discard the
cardinal rule of interpretation for the purposes of mitigating such
hardship. InCivil Appeals No. 21334/2004, Rohitash Kumar &

Ors. v. Om Prakash Sharma & Orsh e e x p dwaslexisemn i
lexo t hat | & hteo | saawy itsh ahtarwhs usedt it

which sums up the position.

496. It is therefore well settled that hardship to parties alone
would not be sufficient to the Court Fees (Delhi Amendment) Act,
2012.

497. In (1989) Supp 1 SCC 69®.M. Ashwathanarayana Sat

v. State of Karnatakathe Supreme Court was considering a
challenge to court fee in the States of Karnataka and Rajasthan
which was where the court fee could be nearly 10% of the value of
the subject matter. The Supreme Court had made the following
important observations:

A 7 2What emerges from the foregoing discussion is
that when a broad and general correlation between the
totality of the fee on the one hand and the totality of
the expenses of the services on the other is
established, the levy wilhot fail in its essential
character of a fee on the ground alone that the
measure of its distribution on the persons of incidence
is disproportionate to the actual services obtainable
by them. The argument that where the levy, in an
individual case, far eoeeds the maximum value, in
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terms of money, of the services that could at all be
possible, then, qua that contributor, the correlation
breaks down is a subtle and attractive argument.
€ The test is on the comprehensive level of the
value of the totality of the services, sebff against

the totality of the receipts. If the character of the
‘fee' is thus established, the vagaries in its
distribution amongst the class, do not detract from
the concept of 'fee’ as such, though a wholly
arbitrary distribution of t he burden might violate
other constitutional limitation. This idea that the
test of the correlation is at the "aggregate"” level and
not at the "individual" level is expressed thus: (First
Principles of Public Finance by De Marco, pp83)

The fee must be eql in the aggregate to the

cost of production of the service. That is the

aggregate amount of the fees which the State

collects from individual consumers must

equal the aggregate expenses
498. On the same aspect, the reasoning of the couitda5) 1
SCC 104, D.C. Bhatia & Ors. v. Union of India & Analso sheds
valuable light on the present consideratidn. paras 6 to 12, the
courthas noticedhe details of the material which had been placed
before the government prior to the amendmelnt. para 13, the
court noted that the purpose of the amendment by the Delhi Rent
Control (Amendment) Act was stated in the proposed statute. Rent
laws were already in force. In para 27, the court observed that the
objects of the Amendment Act were diffatefrom the objects of
the parent Act. The observations of the court in paras 27, 28, 29,
30 and 40 are material for the present casetlamdelevant portion

thereofread as follows:
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n27v. The objects of the Amendi
different from the objdas of the parent Act. One of

the objects of Amending Act was to rationalise the

Rent Control Law by bringing about a balance

between the interest of landlords and tenants. The

object was not merely to protect the weaker section of

the community.

XXX XXX XXX

A 2 8..This is a matter of legislative policy. The
legislature could have repealed the Rent Act
altogether. It can also repeal it step by step....

29. In our view, it is for the Legislature to decide
what should be theutoff point for the purpose of
classification and the Legislature akecessitymust
have a lot of latitude in this regard. It is well settled
that the safequard provided by Article14of the
Constitution can only be invoked if the
classification is madeon the grounds which are
totally irrelevant to the object of the statute But, if
there issome nexushetween the objectssought to
be achieved and the classification, the Legislature
Is presumed to have acted in proper exercisef its
constitutional powe . The classification in practice
may result in some hardship. Bug__statutory
discrimination cannot be set aside, if there are
facts on the basis of which this statutory
discrimination can be justified.

30. In the case of Harmon Singh and OrRkegioral

Transport  Authority, Calcutta and Ors.
[1954]1SCR371a Bench consisting of five Judges of
this Court upheld a notification issued by the
Regional Transport Authority, CalcuttdrRegion

fixing lower tariff for smaller taxis. The benefit of
this lower fare was given to "small motor taxi cabs of
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not below 10 H.P. and not above 19 H.P.". Mahajan,
J., speaking for the Court observed:

A X xAxlaw applying to a class is constitutional if
there is sufficient basis or reason for it. In other
words, a statutoryiscrimination cannot be set aside
as the denial of equal protection of the laws if any
state of facts may reasonably be conceived to justify

N

it. O

XXX XXX
XXX

48. ¢é The court can only consider whether the
classification hasbeen done on an understandable
basis having regard to the object of the statulidhe
court will not question its validity on the ground of
lack of legislative wisdom

49. Moreover, theclassification cannot be done
with mathematical precision The legislaure must
have considerable latitude for making the
classification having regard to the surrounding
circumstances and factsThe court cannot act as a
superlegislatured

(Emphasis supplied)

499. Even though the resultant hardship or inconvenience may
not be avalid ground for challenged, it is permissible to examine
the classification in the legislation from the perspective of its
impact on the constitutional rights and provisions. We may advert
to the pronouncement of Supreme Court(z2213) 1 SCC 745,
Namit Sharma v. Union of Indiawherein the Court ruled as
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follows:

1. AThe value of any freedom i
extent to which the citizens are able to enjoy such
freedom. . . 0

XXX XXX XXX

10.In determining theconstitutionality or validityof

a castitutional provision, the court must weigh the
real impact and effect thereof, on the fundamental
rights. The Court would not allow the legislature to
overlook a constitutional provision by employing
indirect methods. IMinerva Mills Ltd.v. Union of
India[(1980) 3 SCC 625] this Court mandated
without ambiguity, that it is the Constitution which is
supreme in India and not Parliament. Parliament
cannot damage the Constitution, to which it owes its
existence, with unlimited amending power.

XXX XXX XXX

14.A law which violates the fundamental right of a
person is void In such cases of violation, the Court
has to examine as to whiictorsthe Court should
weigh while determining the constitutionality of a
statute First and the foremost, as alreaulyticed, is
the competenceof the legislature to make the law.
The wisdom or_motive of the legislature in making

it is not a relative consideration The Court should
examine the provisions of the statute in light of the
provisions of the Constitution (e.g. Part 1lI) ,
regardless of how it is actually administered or is
capable of being administered. In this regard, the
Court may consider the following factors as noticed
in D.D. Basu, Shorter Constitution of Indiél4th
Edn., 2009):
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N &) The possibility of buse of a statute does not
impart to it any element of invalidity.

(b) Conversely, a statute which violates the
Constitution cannot be pronounced valid merely
because it is being administered in a manner which
might not conflict with the constitutional
requirements.

In Charan Lal Sahw. Union of India[(1990) 1
SCC 613], SCC at p. 667, para 13, Mukharji, C.J.
made an unguarded statement viz. that

d3. In judging the constitutional validity of
the Act, the subsequent events, namely, how the
Act has workedtself out, have to be looked
into. 0

|t can be supportdeedt onl y on
and inevitable effeét a nd, therefore, nee
explained in some subsequent decision.

(c) When the constitutionality of a law is

challenged on the ground that it rimiges a

fundamental right, what the Court has to consider

| s dirécieanddnevitable effecb of such | aw.

(d) There is presumption in favour of

constitutionality of statutes. The law courts can

declare the legislative enactment to be an invalid

piece of legislation only in the event of gross
violation of constitutional sa

XXX XXX XXX
16. Article 14 forbids class legislation but does not

forbid reasonable classification which means:

16.1.1t must be based on m@nable and intelligible
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differentia; and
16.2.Such differentia must be on a rational basis.

16.3.1t must have nexus with the object of the Act.
XXX XXX XXX

42.The courts have observed that when the~
making powerof a State isrestricted by a written
fundamental law then any law enacted, which is
opposed to sucfundamental lawbeing inexcess of
fundamental authority, is a nullity. Inequality is

one such exampléstill, reasonable classifications
permissible under the Indian  Constitution.
Surrounding __circumstances can be taken into
consideration in support of the constitutionality of the
law which is otherwise hostile or discriminatory in
nature, but the circumstances must be such as to
justify the discriminatory ®&atment or the
classification,subserving the object sought to be
achieved Mere apprehension of the order being used
against some persons is no ground to hold it illegal or
unconstitutional particularly when its legality or
constitutionality has not beenhallenged. (RekK.
Karunakaranv. State of Keralg(2000) 3 SCC 761
2001 SCC (Cri) 183] .) To raise tipea of Article

14 ofthe Constitution, the element discrimination

and arbitrariness has to bebrought out in clear
terms. The courts have to kpen mind that by the
process of classification, the State has the power of
determining who should be regarded as a class for the
purposes of legislation and in relation to law enacted
on a particular subject. The power, no doubt, to some
degree is likelyto produce some inequality but if a
law deals with liberties of a number of individuals or
well-defined classes, it is not open to the charge of
denial of equal protection on the ground that has no
application to other person<lassification thus,
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meanssegregation in classegich have asystematic
relation usually found in common properties and
characteristics. It postulatesraional basisand does
not mean herding together of certain persons and
classes arbitrarily, as already noticed. Tiféerentia
which is thebasis of the classificatioand theobject

of the Act are distinct thingand what is necessary is
that there must bersexusbetween them. The basis of
testing the constitutionality, particularly on the
ground of discrimination, should ndie made by
raising a presumption that the authorities are acting in
an arbitrary manner. No classification can be
arbitrary. One of the known concepts of constitutional
interpretation is that theegislature cannot be
expected to carve out classification tich may be
scientifically perfect or logically complete or which
may satisfy the expectations of all concerned.he
courts would respect the classification dictated by
the wisdom of the legislature andshall interfere
only on being convinced that the clasfication
would result in pronounced inequality or palpable
arbitrariness tested on the touchstone of Article 14
of the  Constitution. (Ref.Welfare  Assn.,
A.R.Pv. Ranijit P. Gohil[(2003) 9 SCC 358] .)

XXX XXX XXX

45. In Maneka Gandhv. Union of India[(1978) 1
SCC 248] andCharan Lal Sahuv.Union of
India [(1990) 1 SCC 613] , the Court has taken the
view that when the constitutionality of a law is
challenged on the ground that infringes a
fundamental rightwhat theCourt has to consider is
t h girecii and inevitable effecb  suth law A
matter within the legislative competence of the
legislature has to be left to the discretion and
wisdom of the framers,so long as it does not
infringe any constitutional provision or violate any
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fundamental right. The law has to be just, fair and

reasonable Article 14 of the Constitution does not

prohibit the prescription of reasonable rules for

selection or of qualifications for appointment, except,

where the classificationisanhe f ace of i1 t, unj
(Emphasis by us)

500. The Supreme Court has therefore, held that the legislature
must have latitude, but it is not unlimited. It has been clearly

declared that Article 14 can be invoked, if tbhkassification is

made on grounds/hich aretotally irrelevantto the object of the

statute Thedirect and inevitable effect of the |lsamd whether any

fundamental right is violated are important considerations.

501. The guestion in the present case is whether the increase in
the present case woufdll within the definition of the expression
Omani festly arbitraryo and suf

unreasonableness.

It is equally well settled that a constitutional challenge to a
statute on the ground of legislative arbitrariness deserves the close

scrutiny which we have undertaken as in the present case.

502. Judicial notice has to be taken of the fact that costs of
administration of justice would have steeply increased since 1870.
The inflationary trends as well as the seemnomic status of the

peope accessing the court system would also required to be kept in

mind. We have to concede to the executive the requisite expertise
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to collate and assimilate the relevant information as well as the
prevalent circumstances and to analyse the information and
thereafter to present the information and the analysis to the
legislature. However, is it possible to deny that the judicial time
which may be spent for enforcement of the judgment or for decree
for suits of the same kind (say for recoveries of propexg itk in
different areas and of varying valuations) would remain the same?
Execution of a possession decree for a small flat, if contested by an
unscrupulous judgment debtor, may generate litigation and last
decades. Whereas possession of a large pyopen be recovered
merely upon filing of the execution petition. In any case, court fee
has been recovered when the suit seeking the adjudication was
filed. We have noted above the irrationality in the prescriptions of
the court fee on suits for recoveof possession of immovable
propertyas well asthe classification®f litigation created by the
respondentsvhich do notappear to have any nexus to the object
sought to be achievedhe arbitrariness andinreasonableness of
the prescriptioa stares in th face. The same position is evident

qua the several other classes of litigation noted above.

503. We may consider the issue of reasonableness of the
proportions of the resources involved in justice dispensation in
some of the litigation categories noticed adov This may be
illustrated by the court time occupied by suits on which court fee of
Rs.13 or Rs. 20 has been affixed. A probate case requires a fixed

court fee which may be Rs.20 initially. A contested probate case
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may occupy hundreds of hours of codirne and in case the
probate petition is dismissed, no charge is payable. Which means a
party has wasted the court resources by bringing forward a case on
which he has paid court fee of an amount which does not bear the
remotest, let alone reasonable, uexo the court time consumed.

On the other hand, on account of increase of value of the property
over the last years, the valuation can be heavy. Because the parties
are putting forward a correct claim which is not contested, the
matter is decided with ndly any consumption of court time. Yet
court fee totally disproportionate to the time for adjudication would

be payable.

504. So far as suits for recovery of money are concerned, the
impugned legislation has stipulated ad valorem court fee without
an upper Init thereon. Let us examine a hypothetical situation.
There are two suits which are identical in every way except their
value. Suit A is for recovery of Rs.10 lakhs on which court fee of
Rs10,000/ is paid while suit B is for recovery of Rs.10 crores on
which a court fee of Rs.10 Lakhs is paid. As the facts giving rise
to the two identical suits as well as issues of law are identical, it
would take identical resources and judicial time in deciding the two
suits. Would not this be sufficient reason asvtty the plaintiff in

suit A should not be called upon to pay shortfall in the court fee?
At the same time, would it not be unconstitutional to charge the
plaintiff in suit B an excess of Rs.10,000hly because the value

of the amount claimed is larg&hus the variation in the valuation
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may render the court free prescription exorbitant and arbitrary as it
Is unrelated to and without any consideration of the resources
which are expended on the adjudication of the cases. Large value
suitsoftentake leser time in completing the adjudicating process,

as compared to lower valued suits.

505. Whereas, in order to be constitutional and legal, the court fee
must bear a reasonable nexus to the cost incurred. There must also
be alimit on the maximum recoverable cbuee. Otherwise,
unlike a stamp duty on a sale deadhich of courseis pure
revenue, such court fee withoulimit would be wholly illegal and

be contrarytothéuserpay ¢ pri nci pl es

506. As noted above, the respondents have prescribed fixed court
fee onsuits relating to intellectual property. Fixed court fee is
prescribed on petitions for enforcement of foreign awards. No
intelligible differentia between these and similar cases is
discernible.No reason therefore is advanced. No object for such
magnaninty is disclosed for such favoured treatment to these

classes of litigation.

507. Judicial notice can be taken of the fact that cases, especially
suits on the original side of this court, relating to intellectual
property rights are of high value. Judicial inetalso deserves to be
taken of the important reality, maybe justified, that this commercial
litigation not only involves high value stakes, but inevitably

litigants press for prioritized hearings. These hearings are
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invariably protracted and time consing. Therefore, though the
subject and issues are of prime commercial importance and, of
course, intellectually stimulating, yet it cannot be denied that this
litigation makes a large demand on the available justice
dispensation resources, especially wdigial time. Of course that
public interest is also involved in the several important issues,
especially those concerning patenting and copy rights amongst
others, cannot be denie@ihe parties to this litigation are largely
economic giants. They arertanly not the economically deprived

whose access to justice was or would be impeded by court fee levy.

508. The respondents have claimed that court fee has been
enhanced to generate revenue. As per the earlier court fee regime,
ad valorem court fee was payabbn these claims. Instead, the

respondents have brought in a fixed court fee regime in respect of

these claims.

509. If the respondents had material or reason to support this levy,
they would have placed it before us. Nothing is pladéd.
reference or reasas supplied as to why there is under charging of
court fee in this litigation. Intellectual property causes are brought
before the same courts which try other causes. The expenditure on
provision of a justice dispensation system for adjudication aethe
cases would remain the same. There is certainly no relationship
between the court fees prescription and the expenditure on
provision of the justice dispensation system for adjudication of

such disputes. Clearly an arbitrary exercise and a prescription
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without any basis at all.

510. The criticism of such court fee regimes by the noted jurist

H.M. Seervai is noted in the 18®Report of the Law Commission

Inhisbok 6 Consti tut i (hEdlVolUlpwlosgf | ndi
where the eminent author observédttcourt fees should not be a

weapon to stifle suits or proceedings and that though in fixing the

court fees regard may be given to the amount invglvedi a st age |

reached when an increasing amount ceases to be justified

511. We have noted above, the stagnt in the counter affidavit

that by the proposal for amendment to the Court Fees Act, it was
proposed to amend the Schedule to the Court Fees Act and increase
the court fee by ten times. However, as a result of the amendments
to the entries (including tse noted above), court fee has been
increased manifold, in any case, more than 10%, and in certain

instances to more than 200 to 400 times.

512. The Supreme Court of Brazil in a judgment dated' 28
March, 1984 reported afepresentation No0.1077, Quarterly
Journal of Jurisprudence of the Supreme Court 112/8%.
(Representacao n 1077 Revista Trimestral de Jurisprudencia do
Supremo Tribunal Federal 112/347) is reported to have
declared unconstitutional the statutory provision for court fee
providing for fixed percentage without any maximum cap. The
court appears to have reasoned that in some cases, the court fee

would be so high that it would prevent the exercise of the
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fundamental rights of obtaining judicial redressal and assistance.
The decision also comered the disproportion between the cost of
service and fee levied, i.e, that the fee was not reasonably

equivalent to the actual cost of service.

513. The Supreme Couudf India has repeatedly emphasized on
the feasibility of the maximum fees. Such unlimiteourt fees
payable under the impugned Act is excessive, harstgasonable

and transforms levy into a tax.

514. It is noteworthy that inLl989 Supp (1) SCC 696 (para 92),
P.M. Ashwathanarayana Setty v. State of Karnatakiae Supreme
Court held that not giving upper limit for the court fee payable on
probates was discriminatory and a piece of class legislation which

was prohibited under Article 14.

515. The court fees payable under the impugned Act on the
several entries noted above for which no maximum limit is
prescribed has to be held to be discriminatory and arbitrary and as
such liable to be struck down. On the several entries for which
fixed court fee is prescribed no rationale is discernible. Such
prescription is also contrary to the declared objectiveegémue

collection.

516. The above narration also manifests that clearly none of the
authorities appear to have considered the recognized and
established distinction between the criminal and civil justice

dispensation system or the settled principles governing
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permissibility of levying court fees. No attention has been paid to
either the binding constitutional principles or the statutory

provisions on this aspect.

517. Inthe present case, statutory amendments have been effected
which are contrary to substantiveatsttory provisions. Binding
dicta in judicial pronouncements of the Supreme Court and the
High Court on the applicable principles and subject matter appear
to have completely escaped the notice of the experts who have
guided the legislation. Authoritagvconsideration of not only the
law as formulated in Indian judicial precedents but also
deliberations over international instruments and jurisprudence for
years by the experts, coupled with relevant inputs regarding the
sociceconomic realities peculidao India by the Law Commission

of India do not seem to have been even looked at, let alone
deliberated upon. We are compelled to note that no formulation of
filing details in terms of nature of cases; valuations thereof;
categorizations in terms of judadi time taken; profiling of
litigants; analysis of empirical data etc. has been undertaken before
proposing the amendment. The inevitable result is to render such

legislative exercise arbitrary as well as contrary to law.

518. We are therefore, compelled tolthahat the action of the
legislature is manifestly arbitrary; that the present case manifests
substantive unreasonableness in the impugned statute and the same

is ultra vires under Article 14 of the Constitution.
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(VIl) Whether the levy in_the present casepartakes the
character of a tax?

519. Premised on the extent of the levy, the petitioners have also
urged that the imposition of the court fee by percentage without a
maximum limit for several entries including suits for recovery of
amounts; possession of pexty probates under the impugned
amendment has the effect of profiteering by the respondents
without any relation to the cost of service rendered. The levies are

thus in the nature of a tax and not in the nature of a fee.

520. So far as arbitration is conted, the petitioners have
submitted that prescription of court fee at a percentage of the
claim/ amount awarded without a maximum at every stage of the
arbitration proceedings is contrary to the avowed object of
encouraging arbitration. It has no relatiorthe expenditure on the

service rendered and partakes the character of a tax.

521. For the purposes of decision on this question, it becomes

necessary to examine as to what is the nature of CourdFee

whet her it i's a Ot ax 06 servatioms of6 f e e 0.

the Supreme Court in paras 31, 33, 45 and 46%73) 1 SCC 162
Secretary, Government of Madras v. Zenith Lamp and Electrical

are relevant and read as follows:

A 3 1But even if the meaning is the same, what is
Af eesoO 1 n a penads bn theusubject c as e
matter in relation to which fees are imposed. In this
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case we are concerned with the administration of civil
justice in a State. The fees must have relation to the
administration of civil justice. While levying fees the
appropriate Leglature is competent to take into
account all relevant factors, the value of the subject
matter of the dispute, the various steps necessary in
the prosecution of a suit or matter, the entire cost of
the upkeep of courts and officers administering civil
justice, the vexatious nature of a certain type of
litigation and other relevant mattetsis free to levy

a small fee in some cases, a large fee in others,
subject of course to the provisions of Art. 14. But
one thing the Legislature is not competent to do
and that is to make litigants contribute to the
increase of general public revenue In other words,

it cannot tax litigation, and make litigations pay,
say for road building or education or other
beneficial schemes that a State may have. There
must be a boad corelationship with the fees
collected and the cost of administration of civil
justice.

XXX XXX XXX

33. It was urged thatvarious articles in the
Constitution show that fees taken in Courts are taxes.
For instance, by virtue of Article 266 dies, being
revenues of the State, will have to be credited to the
Consolidated Fund. But this Court has held that the
fact that one item of revenue is credited to the
Consolidated Fund is not conclusive to show that the
item is a tax. InMThe CommissionerHindu Religious
Endowments, Madras v Sri Lakshmindra Thirtha
Swamiar of Sri Shirur Mut it was held A tax is a
compulsory exaction of money by public authority for
public _purposes enforceable by law and is not
payment for services rendered

It is not passible to formulate a definition of fees that
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can apply to all cases as there are various kinds of
fees. But dee may generally be defined as a charge
for a special service rendered to individuals by some
governmental agency. The amount of fee levied is
supposed to be based on the expenses incurred by the
Government in renderintpe service, though in many
cases such expenses are arbitrarily assessed.

Thedistinction between a tax and a fee lies primarily
in the fact that a tax is levied as part of a commo
burden, while a fee is a payment for special benefit or

privilege".

XXX XXX XXX

45. With respect, thdees taken in courts and the
fees mentioned in Entry 66 List | amd the same
kind. They may differ from each other only because
they relate to different subjecmatters and the
subjectmatter may dictate what kind of fees can be
levied conveniently, but the overall limitation is that
fees cannot be levied for the increase of general
revenue. For instance if a State were to double court
fee with he object of providing money for road
building or building schools, the enactment would be
held to be void...

XXX XXX XXX

46..As soon as the broad correlationship between
the cost of administration of civil justice and the
levy of court fees ceaseshe imposition becomes a
tax and beyond the competence of the State
Legislature. (para 46)

(Emphasis by us)

522. The question whether court fee
raised before the Supreme Courtl®B9 Suppl (1) SCC 69&.M.
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Ashwathanarayana Seéty v . State of Kar nat ak
(1996) 1 SCC 345Secretaryto Government of Madras v. P.R.

Sriramulu.

523. In A. Setty it was observed as follows:

AfnAnot her review of al | the ear |l
this court on the conceptual distinction between
"feed6 and a " taxd6 and the wvario

distinction becomes telling is an idle parade of
familiar learning and unnecessary. What emerges
from these pronouncements is that if the essential
character of the impost is that some special send
intended or envisaged as a quid pro quo to the class of
citizens which is intended to be benefitted by the
service and there is a broad and general correlation
between the amount so raised and the expenses
involved in providing the services, the ingtovould

part ake the character of a fee
circumstance that the identity of the amount so raised
is not always kept distinguished but is merged in the
general revenues of the State and notwithstanding the
fact that such special servg;efor which the amount

Is raised, are, as they very often do, incidentally or
indirectly benefit the general public alsbhe test is

the primary object of the levy and the essential
purpose it is intended to achieve. The
correlationship between the amouh raised
through the 6f eed and the expenses i
providing the services need not be examined with a
view to ascertaining any accurate, arithmetical
equivalence or precision in the correlation; but it
would be sufficient that there is a broad and
gereral correlation. But a fee loses its character as
such if it is intended to and does go to enrich the
general revenues of the State to be applied for
general purposes of Government(para 35 of A.

(@)}
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Setty) (Also quoted in para 12 of Sriramulu)

Conversely, fom this latter element stems the
sequential proposition that the object to be served by
raising the fee should not include objects which are,
otherwise, within the ambit of general governmental
obligations and activitiegpara 35 of A. Setty)

The concepof fee is not satisfied merely by showing
that, the class of persons from whom the fee is
collected also derives some benefit from those
activities of Governmen{para 35 of A. Setty)

The benefit the class of payers of fee obtain in such a
case is cleayl not a benefit intended as special
service to it but derived by it as part of the general
public. (para 35 of A. Setty)

Nor does the concept of a fe@nd this is important
require for its sustenance the requirement that every
member of the class on whothe fee is imposed,
must receive a corresponding benefit or degree of
benefit commensurate with or proportionate to the
payment that he individually makes. It would be
sufficient if the benefit of the special services is
available to and received by the @ss as such. It is

not necessary that every individual composing the
class should be shown to have derived any direct
benefit. A fee has also the element of a compulsory
exaction which it shares in common with the concept
of a tax as the class of persongended to be
benefitted by the special services has no volition to
decline the benefit of the services. A fee is, therefore,
a charge for the special services rendered to a class of
citizens by Government or Government at agencies
and is generally basedhahe expenses incurred in
rendering the service@ara 36 of A. Setty)

Theextent and degree of the correlatiomequired to
support the fees, has also been considered in a
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number of pronouncements of this court. It has been
held that it is for the goverrmental agencies
iImposing the fee to justify its impost and its
quantum as a return for some special serviceso
(para 37 of A. Setty)

524. The Supreme Court has clearly enunciated the principles on
which theexaminatiornof the issue as to whether the court e/
was a O0feed or a O6tax0 has to be e

the words of the Supreme Court which are extracted as follows:

AWhat emerges from the foregoin
when abroad and general correlatidietween the
totality of thefee on the one hand and the totality of
the expenses of the services on the other is
established, the levy will not fail in its essential
character of a fee on the ground alone that the
measure of its distribution on the persons of incidence
Is disproporibnate to the actual services obtainable
by them. The argument that where the levy, in an
individual case, for exceeds the maximum value, in
terms of money, of the services that could at all be
possible, them, qua that contributor, the correlation
breaks dwn is a subtle and attractive argument.
However, on a proper comprehension of the true
concept of a fee the argument seems to us to be more
subtle than accurat&he test of the correlation is not
in_context of individual contributorgpara 72 of A.
Sety) (Also quoted in para 12 of Sriramulu)

Thetest is on the comprehensive level of the value of

the totality of the services, seff against the totality

of the receipts of t he charact
establishedthe vagaries in its distributioamongst

t he cl ass, do not detract from
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